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OPEN MORTGAGE CLAUSE 
By Fred. S. Knight 
Drawing a sharp distinction between the so called “open mortgage 
clause” and the “union mortgage clause,” the Kansas City Court of 
Appeals, recently decided in Prudential Insurance Company v. German 
Mutual Fire Insurance Association, 60 South Western (2d) 1008; 81 
Insurance Law Journal p. 639, that the rights of a mortgagee covered 


by the “open mortgage clause” 
deeded to it under foreclosure. 

On August 10, 1926, defendant, German Mutual Fire Insurance 
Association, a farmers’ mutual fire insurance company, issued to Alice E. 
Smith, a fire insurance policy, covering her dwelling house in the sum of 
$2,400, for a period of five years, from July 29, 1926. Plaintiff, Prudential 
Insurance Company was the holder of a note, secured by a deed of trust 
upon the property and on August 21, 1930, defendant was caused to 
attach the following clause to the policy: “Loss or damage, if any, under 
this policy shall be payable to P rudential Insurance Company of America 
as far as their interest may appear. Default having been made in 
the terms of the deed of trust, plaintiff caused the property to be fore- 
closed on December 1, 1930. Notice of the foreclosure was not given the 
defendant insurer. On January 18, 1931, the house was totally destroyed 
by fire. Defendant having refused to make payment under the policy. 
plaintiff brought suit to recover thereon. In the complaint, plaintiff 
alleged the issuance of the policy to Mrs. Smith, then owner of the 
property, and that there was attached to the policy a mortgage clause 
providing that any loss thereunder should be payable to the Prudential 
Insurance Company, as far as their interest might appear; that the house 
Was totally destroyed by fire; that due notice was given the defendant 
of the fire; and that plaintiff both at the time of making complaint and 
at the time of the fire was the owner of the property, and by reason 
thereof under the by-laws and constitution of the defendant association 
was a member of the association and had an insurable interest in the 
broperty. Judgment was for the plaintiff, and the defendant appealed. 

In reversing the judgment of the lower court, the Kansas City Court 
of Appeals held that under the “open mortgage clause,” there is no 
|'tivity created between the company and the mortgagee, the latter being 


were terminated when the property was 














merely an anpointee to receive the proceeds in case of loss, while under 
the “union mortgage clause” there is an independent contract between 
the mortgagee and the company, upon former’s interest which cannot be 
defeated by a breach of condition of the policy on the part of the mort- 
gagor, or solely by his act. The court further held that when the property 
was conveyed to the plaintiff at the foreclosure sale, the insured, lost all 
interest in the property and the policy became void as to her regardless 
of the lack of a provision. in the policy voiding it upon change of interest 
in or title to the property. The court stated that whatever rights plain- 
tiff had as mortgagee were terminated when the property was deeded to 
it under foreclosure, and that plaintiff then became the owner but de- 
fendant did not insure it as such. 


NOTICE OF FORECLOSURE 


That the provision requiring the mortgagee to give notice to the 
insurer of any suit to foreclose the mortgage contained in the mortagee 
clause adopted and prescribed by the Arizona Corporation Commission 
for use by insurance companies operating in Arizona, is void and without 
legal effect, was in effect the decision of the Supreme Court of Arizona 
in Wylie v. Phoenix Assurance Company, Ltd., et al., 22 Pacific (2d) 
845; 81 Insurance Law Journal p. 609. 

By section 1826, Arizona Revised Code of 1928, it is provided that 
“no fire insurance company shall issue any fire insurance policy covering 
any property or interest therein in this state other than on the form known 
as the ‘New York Standard’ with such changes and endorsements as the 
corporation commission may prescribe.” Defendants, Phoenix Assur- 
ance Company, Ltd., and Insurance Company of North America, each 
issued a policy on the dwelling house of William J. and Adah M. Fellows, 
with mortgagee clause attached, conditioned that loss, if any, should be 
payable to the plaintiff mortgagee as his interest might appear. The 
mortgagee clause was not a part of the New York Standard form of 
mortgagee clause, but was a part of the form adopted and prescribed 
by the Arizona Commission for use by insurance companies operating in 
Arizona. The clause contained a provision that any mortgagee who 
should have or acquire knowledge of the commencement of any fore- 
closure proceedings, should forthwith notify the company thereof, and in 
case of failure so to do all rights of such mortgagee, should forthwith 
terminate. Because of the mortgagors’ default in their payments, plain- 
tiff mortgagee commenced proceedings to foreclose on February 13, 1932. 
‘The insured property was Sages by fire on March 7, 1932. Plaintiff 
mortgagee brought suit on May 2, 1932, to recover on the policies. The 
insurers’ plea that the mortgagee had commenced an action to foreclose 
and had not notified defendants of such proceedings, and therefore, his 
right as mortgagee was terminated was sustained by the trial court. 

In reversing the judgment of the lower court, the Supreme Court 
of Arizona held that the prescribing of the forms of insurance policies 
was legislative in its nature and was not delegable to anybody or 
authority. It was therefore held that the provision of the mortgagee 
clause attached to the policies requiring the mortgagee to give notice to 
the insurers of the bringing of suit to foreclose the mortgage was void 
and without legal effect. 


























Maslin v. Columbian Nat. Life Ins. Co. 


MASLIN v. COLUMBIAN NAT. LIFE INS. CO. 
District Court, S. D. New York. Jan. 11, 1932. 
3 Federal Supplement 368. 
3. INSURANCE. 

Generally, after passage of time stipulated in incontestability clause, life 
insurer cannot contest policy on ground of fraudulent representations of insured. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

4. INSURANCE. 

Incontestability clause prevented life insurer, after expiration of time pre- 
scribed therein, from contesting liability on ground that insured and insurer’s 
agent conspired to give false statements as to insured’s health. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

5. INSURANCE. 

Incontestability clause did not preclude life insurer from contesting liability 
on ground that person other than insured named in policies took physical exam- 
ination for such policies. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

6. INSURANCE. 

That person other than insured named in life policies took physical examina- 
tion for them may be proved under denial and need not be specially pleaded. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

Action by Eva Maslin against the Columbian National Life Insurance Com- 
pany. On plaintiff's motion for summary judgment. 

Motion denied. 

Benjamin Poller, of New York City, for plaintiff. 

Platt, Taylor & Walker, of New York City (Frank A. Fritz, of New York 
City, of counsel), for defendant. 

PatreRsON, District Judge. 


[1] The plaintiff moves for summary judgment under rule 113 of the Rules 
of Civil Practice of New York, on the ground that there is no substantial defense 
to the action. This remedy may be availed of in an action at law in the United 
States courts, under the Conformity Act (28 USCA § 724). Hess & Bro. v. Small 
(D. C.) 288 F. 995; Massee & Felton Lumber Co. v. Benenson (D. C.) 23 F. (2d) 
107; United States vy. Fielder (D. C.) 37 F.(2d) 578. 

The complaint is the ordinary one in an action on life insurance policies. It 
sets forth that in 1927 the defendant issued two policies to the plaintiff’s son, 
Samuel Maslin, insuring his life; that the plaintiff is the beneficiary under the 
policies; that Samuel Maslin died in 1930 while the policies were in full force 
and effect; that they contained clauses rendering them incontestable after one year 
from issuance except for nonpayment of premiums; and that the defendant has 
refused to honor the policies. 

[2] There are in substance two defenses embodied in the amended answer, by 
denials and separate statements. The first defense is that an imposter posing as 
Samuel Maslin made the application and took the physical examination for the 
policies; that the defendant, believing such person to be Samuel Maslin, issued 
the forms of policy sued on; and that on discovery of the facts its tendered 
hack the premiums. The defendant therefore denies that it ever issued any 
policy on the life of Samuel Maslin. The second defense is that Samuel Maslin 
for years before 1927 had been suffering from tuberculosis and was confined in 
an institution for treatment of that disease; that he conspired with one of the 
defendant's agents to get insurance on his life by fraud; that he gave fraudulent 
answers on his application as to his health, occupation, and so on; and that the 
defendant was thus tricked by him and its agent into issuing the forms of 
policy sued on. 

So far as the facts presented in the affidavits on this motion are concerned, 
I am of opinion that the defendant’s affidavit sets forth sufficient to show that 
there are issues of fact to be tried. Its answer cannot be said to be a mere sham. 
The more important question on this motion is one of law, whether the matters 
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pleaded by the defendant, if true, furnish any reason why it should not pay the 
policies, in view of the incontestability clause and the fact that the one year 
specified therein expired without contest on the part of the defendant. If the 
incontestability clause makes these defenses now unavailable, whether true or 
not, the motion for summary judgment should be granted. Wolpin v. Prudential 
Insurance Co., 223 App. Div. 339, 228 N. Y. §S. 78; Malanti v. Metropolitan 
Life Insurance Co., 127 Misc. 674, 216 N. Y. S. 643. 

[3, 4] A great deal of law has been written on the effect of the incontestability 
clause. The general rule cannot be questioned that after the passage of the 
stipulated time the insurance company is precluded from contesting the policy o1 
the ground of false representations by the insured, even those made fraudulently 
Wright v. Mutual Benefit Association, 118 N. Y. 237, 23 N. E. 186,6 L. R. A 
731, 16 Am. St. Rep. 749; Clement v. New York Life Ins. Ca, 101 Tenn. 22 
46 S. W. 561, 42 L. R. A. 247, 70 Am. St. Rep. 650; Mutual Reserve Fund Life 
Association v. Austin (C. C. A.) 142 F. 398, 6 L. R. A. (N. S.) 1064; Great 
Western Life Insurance Co. v. Snavely (C. C. A.) 206 F. 20, 46 L. R. A. (N. S.) 
1056. Many other cases might be cited. The view is that even though dishonest 
people are given advantages under incontestability clauses which any right-minded 
man is loath to see them get, still the sense of security given to the great 
majority of honest policyholders by the presence of the clause in their policies 
makes it worth the cost. The time allowed to the insurance company after 
issuance of the policy to investigate the case and uncover any fraud is deemed 
a fair check against trickery or deception by the insured. It seems clear, there- 
fore, that in so far as the defendant relies upon an alleged conspiracy betweet 
one of its agents and Samuel Maslin, whereby fhe latter was to make an 
application containing false statements as to his health and was to be accepted 
by the defendant as a good risk, there is no defense to the policies. The fraud, 
abhorrent as it is if the facts pleaded are true, has no legal significance once the 
period set by the incontestability clause has expired. The fact that one of the 
defendant's agents was false to his trust and participated in the fraud does not 
change the situation. See People v. Alexander, 183 App. Div. 868, 171 N. Y. S. 
881, affirmed in 225 N. Y. 717, 122 N. E. 887. 

[5, 6] I think it equally clear, however, that the other defense, the alleged 
impersonation of Samuel Maslin by another who is said to have made the appli- 
cation and, more important still, to have taken the physcial examination, is not 
barred by the incontestability clause. In substance, the defendant's position is 
that it never insured the life of the plaintiff's son at all and never had any con- 
tract or contractual dealings with him; that the man it insured was another 
person altogether, a healthy man whom the defendant’s medical examiner saw 
and accepted as a risk and who chose to call himself Samuel Maslin; further, 
that there is nothing to show that this man is dead or that the plaintiff had 
any insurable interest in his life. In reality, this is not an affirmative defense 
at all; it may be proved under denial that the defendant insured the life ot 
Samuel Maslin. If the facts pleaded are borne out by the proof, the defendant 
is under no liability to the plaintiff. There cannot be the slightest doubt that 
the person whom an insurance company intends to make a contract with and 
intends to insure is the person who presents himself for physical examination. 

[7] It is a rule applicable to contracts generally that where a man, pretending 
to be some one else, goes in person to another and induces him to make a 
contract, the resulting contract is with the person actually seen and dealt with 
and not with the person whose name was used. Phelps v. McQuade, 220 N. Y. 
232, 115 N. E. 441, L. R. A. 1918B, 973; Eastern Exchange Bank v. Fidelity & 
Deposit Co., 245 N. Y. 340, 157 N. E. 260, 52 A. L. R. 1373; Gotthelf v. Shapiro, 
136 App. Div. 1, 120 N. Y. S. 210; Robertson vy. Coleman, 141 Mass. 231, 4 
N. E. 619, 55 Am. Rep. 471; United States v. National Exchange Bank (C. C.) 
45 F. 163; Williston on Contracts, § 1517; Ashley, Mutual Assent in Contracts, 
3 Columbia Law Review, pages 71, 73, 74. 

In Phelps v. McQuade, supra, one Walter Gwynne went to the plaintiffs and 
representing himself to be Baldwin Gwynne, a man of good credit, bought 
jewelry from them on credit. He sold the jewelry to the defendant who paid 
value and had no notice. On learning of the deception the plaintiffs brought 
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replevin to recover the goods. In holding that they could not recover because 
title had passed, Judge Andrews said (page 235 of 220 N. Y., 115 N. E. 441, 
442): “Where the transaction is a personal one, the seller intends to transfer 
title to a person of credit, and he supposes the one standing before him to be 
that person. He is deceived. But in spite of that fact his primary intention 
is to sell his goods to the person with whom he negotiates.” 

In Gotthelf vy. Shapiro, supra, one Hyman Shapiro had dealings with the 
plaintiffs, using the name of his brother Max, and induced them to take a mort- 
gage executed in the name of Max. Max turned out to be an infant. The 
mortgage was held to be that of Hyman. “I perceive no reason why the plaintiff 
cannot now foreclose the mortgage as against the Max J. Shapiro who was a 
mortgagor, even though he generally bears the name of Hyman Shapiro. Through- 
out the transaction Hyman adopted Max J. as his own given name. * * * It is 
the identity of the individual that is regarded, not the name that he may bear 
or choose to assume. * * * The fact that there was a living person whose name 
was Max J. Shapiro did not make that mortgage the instrument of that person.” 
136 App. Div. at page 3, 120 N. Y. S. 210, 213. 

In the Eastern Exchange Bank Case, supra, the plaintiff sued on an insurance 
policy indemnifying it against loss by forgery of signatures of its depositors. One 
Palmer opened a deposit account with the plaintiff, using the name of John Hogan 
He then got possession of checks payable to Hogan, indorsed them and deposited 
them in his account. He later drew out the proceeds. The plaintiff was obliged 
to make good to the real John Hogan. In holding that there was no forgery of 
the signature of one of the plaintiff’s depositors and that there could therefore be 
no recovery, Chief Judge Cardozo said (page 343 of 245 N. Y., 157 N. E. 260): 
“The plaintiff in opening the account had no thought of contracting with any one 
except the man who stood before it. The fact that for the purpose of becoming 
a depositor he assumed a fictitious name did not alter his identity. Phelps v. 
McQuade, 220 N. Y. 232, 115 N. E. 441, L. R. A. 1918B, 973; Strang v. West- 
chester County Nat. Bank, 235 N. Y. 68, 70, 71, 138 N. E. 739. John Hogan, the 
rightful owner of the checks, did not become a depositor in the bank within the 
meaning of this bond by force of the conversion of his checks under color of a 
forged indorsement.” 

So here, if the defendant can prove that a healthy man impersonated a 
diseased Samuel Maslin and took the medical examination under the name of 
Samuel Maslin, then the diseased Samuel Maslin who was the plaintiff’s son did 
not become a policyholder, any more than the real John Hogan became a depositor 
in the case just cited. The defendant’s only contract was with the man who made 
the application and took the examination. 


It is obvious that the interposition of these matters by the defendant is not 
a contest of the policies within the meaning of the incontestability clause. The 
insurer does not by this defense dispute the validity of the policies issued by it. 
It savs in effect that the man it insured under these policies was not the plaintiff’s 
son, Samuel Maslin. Other defenses coming much closer to a contest of the policy 
have been held not barred by an incontestability clause. New York Life Ins. Co. 
v. Manning, 156 App. Div. 818, 124 N. Y. S. 775, 142 N. Y. S. 1132, affirmed in 
213 N. Y. 665, 107 N. E. 1082; Brady v. Prudential Life Ins. Co., 5 Kulp (Pa.) 505; 
sromley’s Adm’r v. Washington Life Ins. Co., 122 Ky. 402, 92 S. W. 17,5 L. R. A. 
(N. S.) 1747, 121 Am. St. Rep. 467, 12 Ann. Cas. 685; Clement v. New York Life 
Ins. Co., 101 Tenn. 22, 46 S. W. 561, 42 L. R. A. 247, 70 Am. St. Rep. 650; Illinois 
Bankers’ Life Ass’n v. Byassee, 169 Ark. 230, 275 S. W. 519, 41 A. L. R. 379. 


_ There is therefore a substantial issue to be determined on trial, and the mo- 
tion for summary judgment will be denied. 


WYLL v. PACIFIC MUT. LIFE INS. CO. OF CALIFORNIA. No. 4528. 
District Court, N. D. Texas, Dallas Division. May 18, 1933. 
3 Federal Supplement 483. 
1. INSURANCE. 
Insurer, by questioning insured’s right to claim payment of monthly install- 
ments for disability as they accrued, did not reject policy in entirety and thus re- 
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pudiate obligation under contract, as respects insured’s right to sue for payments 
covering his life expectancy. 

(For other cases, see Insurance, Dec. Dig. § 666.) 
2. INSURANCE. 

In action to recover disability insurance, demurrers and exceptions directed at 
portion of petition seeking disability insurance for future months, where insurer 
had questioned insured’s right to monthly payments, should be sustained. 

(For other cases, see Insurance, Dec. Dig. § 666.) 

\t Law. Action by Issie Wyll against the Pacific Mutual Life Insurance Com- 
pany of California. On demurrers and exceptions of the defendant. 

Demurrer sustained in part. 

John T. Gano, of Dallas, Tex., for plaintiff. 

Rhodes S. Baker, of Dallas, Tex., for defendant. 

\rwELL, District Judge. 

The plaintiff claims that in the latter part of 1921 the defendant issued to him 
its policy wherein $500 per month were promised if and when he should become 
so disabled as to suffer a “total loss of his business time.” That in March, 1932, 
the automobile in which he was riding collided with a railway train and as a re- 
sult thereof he suffered certain bodily injuries which have resulted in the disability 
provided for in the policy and which entitles him to recover. He claims that his 
disability will last for thirty years—his life expectancy—and that by reason of the 
defendant’s “failure and refusal” to pay the $500 per month due him it “has re- 
jected the said policy in its entirety.” That such rejection amounted to a repu- 
diation of its obligation under such contract. 

There are a number of demurrers and exceptions to this alleged right of re- 
covery of $180,000 plus $25,000 attorney’s fees, and plus interest and 12 per cent. 
statutory penalty, but they may be grouped under the suggestion that such contest 
of its liability on the policy should not subject it to the penalty that would result 
from a rejection, repudiation, and abandonment of its contract. 

The plaintiff relies upon Federal Life Insurance Company v. Rascoe (C. C. A.) 
12 F.(2d) 693. In that case Circuit Judge Donahue used the case of Roehm v. 
Horst, 178 U. S. 1, 20 S. Ct. 780, 44 L. Ed. 953, which is probably the outstanding 
treatment and announcement of the doctrine concerning the renunciation of a con- 
tinuing agreement by one party and the result upon the obligation that theretofore 
rested upon the other party. Circuit Judge Denison, in his dissent, makes a strong 
showing by the use of the case as a support to his position. 


It is possible that in the Rascoe Case the observation of the court concerning 
the fact that the finding was a necessary result, since without separate findings of 
fact neither the evidence nor the question of law was reviewable, is the key to the 
difference. There a jury trial had been waived and the trial judge had made no 
findings. 


In this case the pleadings make it certain that the plaintiff relies for recovery 
upon the fact that the defendant refused to pay. It should be added that the de- 
fendant pleads the validity of the contract. 

[1] It is difficult for me to hold that the mere act of the defendant in ques- 
tioning the plaintiff's right to claim payment of monthly installments as they ac- 
crue does thereby create a liability which is not contemplated in the contract of 
the parties. They agreed among themselves that if and when the plaintiff became 


disabled so as to “lose his business time” that he should be paid $500 for every 
month in which he continued to remain in that condition. It may be true that the 
condition in which he is now will continue for the remainder of his life. It may 
he that that can be established by the testimony, but that is not the plaintiff’s cause 
of action as alleged here, nor is it the contract between the parties. Beside the 
Rascoe Case, and, Roehm y. Horst, supra, there are Howard v. Benefit Association 
of Railway Employees, 239 Ky. 465, 39 S.W.(2d) 657, 81 A. L. R. 375; Kithcart 
v. Metropolitan Life Insurance Company (D. C.) 1 F. Supp. 719; Parks v. Mary- 
land Casualty Co. (D. C.) 59 F.(2d) 736, which interest. See, also, Washington 
County, Neb., v. Williams (C. C. A.) 111 F. 801; Moore v. Security Trust & Life 
Insurance Company (C. C. A.) 168 F. 496; New York Life Insurance Company Vv. 
English, 96 Tex. 268, 72 S. W. 58; State Life Insurance Co. v. Atkins (Tex. Civ. 
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App.) 9 S.W.(2d) 290; and Dunbar y. Dunbar, 190 U. S. 340, 23 S. Ct. 757, 47 L. 
Ed. 1084. In the last case we will, of course, see the difference between one who 
anticipates nonmarriage and one who claims a future disability, but the reasoning 
is entertaining upon that feature of the plaintiff’s cause. 

[2] I think that the demurrers and exceptions which are directed at that por- 
tion of the plaintiff’s petition which seeks to recover for future months should be 
sustained. That leaves the cause for trial as to the period which has elapsed 
since the alleged accident. 


LANDRESS v. PHOENIX MUT. LIFE INS. CO. et al. No. 6238. 
Circuit Court of Appeals, Sixth Circuit. June 6, 1933. 
65 Federal Reporter (2d) 232. 
INSURANCE. 

In suits on life insurance policies, insured having died from sunstroke while 
playing golf on hot day, allegations of declaration held insufficient to state cause of 
action under clause providing for double indemnity for accidental death. 

Counts in declaration alleged in substance that insured’s death occur- 

red while he was playing golf on a hot afternoon in August; that he was 

in his usual good health and not suffering from any disease or any mental 

or physical infirmity; that while playing golf he was suddenly and unex- 

pectedly overcome by the force of the sun’s rays upon his head and body 

and died within an hour or two; that at the time the insured was suffering 

from a temporary disorder or condition in his body, not amounting to a 

mental or physical infirmity, which for the time being rendered him more 

than ordinarily sensitive to the heat of the sun; and that that temporary 
and unknown condition intervened between his intentional act in playing 
golf and the injury which followed. 

(For other cases, see Insurance, Dec. Dig. § 635.) 

Appeal from the District Court of the United States for the Eastern District 
of Tennessee; George C. Taylor, Judge. 

Separate suits by Florence Samuels Landress against the Phcenix Mutual Life 
Insurance Company, and against the Travelers’ Insurance Company, tried together. 
From judgments in favor of the defendants, the plaintiff appeals. 

Affirmed. 

W. L. Frierson, of Chattanooga, Tenn. (R. H. Williams and R. P. Frierson, 
hoth of Chattanooga, Tenn., on the brief), for appellant. 

Vaughn Miller, of Chattanooga, Tenn., for appellee Phoenix Mut. Life Ins. Co. 

J. F. Finlay, of Chattanooga, Tenn., for appellee Travelers’ Ins. Co. 

Before Moorman, Hicks, and Simmons, Circuit Judges. 

Hicks, Circuit Judge. 

Florence Samuels Landress, widow of Thomas L. Landress, brought separate 
suits against appellees, Phoenix Mutual Life Insurance Company and Travelers’ 
Insurance Company. That against the Phcenix Company was upon two similar 
insurance policies which provide double indemnity only in the event that insured’s 
death resulted “directly and independently of all other causes, from bodily injuries 
effected solely through external, violent and accidental causes * * *.” The Phcenix 
Company contested double liability. The suit against the Travelers’ Company was 
upon a single policy which provided for insurance against loss resulting only from 
“bodily injuries, effected directly and independently of all other causes, through 
external, violent and accidental means * * *.” 

_ The declarations in both cases are similar and embrace four counts. The prin- 
cipal averments upon which appellant relies are contained in the first and third 
counts. The second and fourth vary in expression but do not differ so materially 
trom the first as to require or justify separate consideration. The third paragraph 
of the first counts alleges that: “The death of plaintiff’s said husband occurred 
under the following circumstances. He was accustomed to play and did frequently 
play golf in the afternoon during the summer months. On the afternoon of Au- 
gust 5, 1930, he was in his usual good health and not suffering from any disease or 
any mental or physical infirmity, and was playing golf as he often did when the 
weather was such as it was on that day, and as many others did without injury on 
the afternoon and on the same golf links. But while so playing, he was suddenly and 
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unexpectedly overcome by the force of the sun’s rays upon his head and bod, 
and died within an hour or two.” And the third count(s) after adopting the first, 
second, and third paragraphs of the first counts, contain the following additional 
averments: “At the time plaintiff's said husband received the injury which resulted 
in his death, there was, but unknown to him, a temporary disorder or condition 
in his body, not amounting to a mental or physical infirmity within the meaning 
of the policies, which for the time being rendered him more than ordinarily sen- 
sitive to the heat of the sun. This temporary and unknown condition intervened 
between his intentional act in playing golf, which he intended and expected to 
perform safely and which others did perform safely at the same time and place, 
and the injury which followed.” 

The cases were consolidated in the District Court. Appellees demurred to all 
the counts in each declaration except the third and moved to make the third more 
specific, or, in the alternative, to strike the second paragraphs thereof. These 
motions to make the third counts more specific were sustained. Thereupon appel- 
lant announced that she was unable to comply with the order and by consent the 
motions to strike were treated as demurrers embracing all the grounds oi 
demurrer to the first, second, and fourth counts. The demurrers of each defendant 
are similar and each contains eleven grounds. Both were sustained by the court. 
The essence of the one as to the Phoenix policy was that the declaration showed 
upon its face that the insured’s death did not result “directly and independently of 
all other causes, from bodily injuries effected solely through external, violent and 
accidental causes”: and as to the Travelers’ policy that the declaration showed 
upon its face that the insured’s death did not result “from bodily injuries, effected 
directly and independently of all other causes, through external, violent and acci- 
dental means * * *,” 

Upon the averments of the first, second, and fourth counts of the declarations 
we think it is clear that the case must be ruled by Nickman v. New York Life 
Ins. Co., 39 F.(2d) 763 (C. C. A. 6). These counts disclose that the operating 
cause of insured’s death was his voluntary exposure to the heat of the sun while 
playing golf. The high temperature was natural and not accidental and it is not 
alleged that the insured’s acts and conduct upon the golf course were other than 
what he intended. 


The averments of the third counts present the cases in a somewhat differen 
aspect. 

\s to the Phoenix policies the averment was that the “accidental cause” of 
death was the unknown, temporary condition of the insured’s body which rendered 
it supersensitive to the heat of the sun. As to the Travelers’ policy it was similar 
except reference was made to the “accidental means” by which death was effected 
rather than the accidental cause of death. The averments were similar as to all 
three policies that this condition was an external and violent cause or means of 
death; but there was no allegation that the insured’s idiosyncrasy was accidental 
or that it was produced by other than a natural cause. It is stated that the 
insured’s peculiar physical condition intervened between his act in playing golf 
and the injury which followed, but this is not sufficient. These third counts of the 
declarations wholly fail to allege, and we think could not consistently aver, that 
the insured’s temporary disorder was a mischance, “slip or misstep” in the acts o1 
conduct of insured while playing golf in a high temperature. Conceding that the 
disorder was a mishap, it did not in any way alter or interfere with the insured’s 
voluntary course of conduct while playing. It was simply a condition and ii it 
had not existed we must assume that the insured would not have died; but it was 
not the accidental operating cause of his death nor the accidental means which 
brought it about. 

We think the case must be controlled by United States Mutual Accident Ass'n 
v. Barry, 131 U. S. 100, 9 S. Ct. 755, 33 L. Ed. 60, as intrepreted and construed 
by Maryland Casualty Co. v. Massey, 38 F.(2d) 724, 725, 71 A. L. R. 1428 
(C. C. A. 6), and Pope v. Prudential Ins. Co., 29 F.(2d) 185, 187 (C. C. A. 6). 
See, also, Nickman v. New York Life Ins. Co., supra: Order of United Com- 
mercial Travelers of America v. Shane, 64 F.(2d) 55, 59 (C. C. A. 8). 

Some of the cases which adopt a contrary view have been considered and 
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analyzed in the Massey, Pope, and Nickman Cases, herein cited. A further dis- 
cussion of them could add nothing of value. 

Finally, if we could construe the third counts of the declarations as averring 
that the hyper-susceptibility of the insured’s body to excessive temperature was 
the accidental cause of his death, we are still confronted with the proposition that 
such was not the independent cause of death or independent means through which 
it was effected. Hesse v. Travelers Ins. Co., 299 Pa. 125, 129, 149 A. 96. Nor was 
it a violent and external cause or means in the sense of the indemnity provisions 
of the policies. See Order of United Commercial Travelers v. Shane, supra. 

Affirmed. 


UNION CENTRAL LIFE INS. CO. v. WILLIAMS. No. 6871. 
Circuit Court of Appeals, Fifth Circuit. May 25, 1933. 
65 Federal Reporter (2d) 240. 
1. INSURANCE. 

“Reserve” on life policy represents excess charge in level premiums required 
to meet increasing risk of death, while “dividend” is profit of insurer above death 
losses, expenses, and reserves. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

2. INSURANCE. 

Dividends declared by life insurance company normally belong to stock- 
holders, but insured may be allowed to participate therein by contract. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

3. INSURANCE. 

Provision in life policy that accumulations of dividends “may be applied” to 
increase term of extended insurance held not to require insurer so to apply them, 
in absence of such election by insured. 

(For other cases, see Insurance, Dec. Dig. § 366.) 

4. INSURANCE. 

Dividend on life policy held not to extend period of extended insurance, in 
absence of such direction by insured, but payable in cash. 

The policy provided, under “dividend options,” that dividends might be 
withdrawn in cash or applied to payment of premiums, left to accumulate 
with interest, or applied to purchase of paid-up participating additions to 
policy, and should be applied to purchase of such additions and paid in 
cash after insured’s death during grace period, if no other option were 
elected or policy had lapsed; while, under head of “policy values,” policy 
gave insured option to use surrender value in extended participating imsur- 
ance, paid-up insurance, loan, or advance on security of policy or cash on 
surrender thereof, provided for application of surrender value in extended 
insurance on failure to pay premium, if no option were exercised, and 
stated that accumulation of dividends with interest might be applied to 
increase term of extension. 

(For other cases, see Insurance, Dec. Dig. § 366.) 

3. INSURANCE. 

Provisions of life insurance policy for payment of dividends in cash, unless 
insured elected to apply them on extended insurance, held not so ambiguous as to 
require construction thereof against insurer and in favor of insured. 

(For other cases, see Insurance, Dec. Dig. § 366.) 

6. INSURANCE. 

Life insurance policy and insurer’s agreement to advance money to insured 
held not to require application of dividends on advance, thereby increasing reserves 
available to buy extended insurance. 


The advance agreement provided that insured assigned policy to in- 
surer, in consideration of and as sole security for advance by insurer, 
with interest thereon. 


(For other cases, see Insurance, Dec. Dig. § 367[2].) 
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7. INSURANCE. 

Insured’s statement, communicated to insurer in letter from latter’s agents, 
that he wanted every nickel applied to carrying lapsed policies, held too indefinite 
to constitute direction to apply dividend on extended insurance. 

(For other cases, see Insurance, Dec. Dig. § 366.) 

8. INSURANCE. 

Insured could not elect to apply dividend on extended insurance, where he 
had not paid premiums due, with interest, and could not pass medical examina- 
tion, as required to reinstate lapsed policy. 


(For other cases, see Insurance, Dec. Dig. § 365[2].) 
9. INSURANCE. 

Insurer’s notice of cancellation of life policy under advance agreement foi 
nonpayment of premiums did not entitle insured to additional time to make pay- 
ment; notice being unnecessary to terminate policy on such ground. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 

10. INSURANCE. 

Words “dividend additions” in statute, requiring provision in life insurance 
policy for insurance of net value equal to reserve at date of default in premiun: 
payments and “on dividend additions thereto” after payment of premiums for 
three years, does not mean “dividends,” to be applied with reserve on extended 
insurance, but paid-up insurance purchased with dividends (Rev. St. Tex. 1925, 
art. 4732, subd. 7). 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

11. INSURANCE. 

Insurer held liable only for dividend, declared on life policy lapsed for non- 
payment of premium, in absence of election by insured te apply it on extended 
insurance. 

(For other cases, see Insurance, Dec. Dig. § 366.) 

Appeal from the District Court of the United States for the Northern 
District of Texas; William H. Atwell, Judge. 

Action by Nannie May Williams against the Union Central Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded 

Eugene P. Locke and Ralph Randolph, both of Dallas, Tex., for appellant 

H. T. McGown and Austin F. Anderson, both of Fort Worth, Tex., and Chas. 
Gibbs, J. W. Stovall, and H. O. Williams, all of San Angelo, Tex., for appeliee 

Before Bryan, Foster, and Sibley, Circuit Judges. 

Sip.ety, Circuit Judge. 

Nannie May Williams recovered judgment against Union Central Life Insur- 
ance Company on a policy of insurance for $10,000 on the life of her husband, 
Peter Hardy Williams. The following facts appear: An annual premium of $449.10 
was due each June 10th. That for 1930 was paid out of a loan or advance of 
$848 made against the policy, the insured borrowing at the same time $1,643.63 
from the company’s general agents personally for which he gave them his note. 
Just before June 10, 1931, the company sent Williams a notice, which he received, 
stating that a premium of $449.10 would be due on that date, subject to a divi- 
dend reduction of $74.80, leaving $374.30, and that unless payment should be made 
the policy would be voided except as to values provided therein, but the premium 
would be accepted within thirty-one days from its due date. The notice alse 
stated that agents are not authorized to countersign receipts unless signed by some 
officer of the company, to grant permits, make or alter contracts, waive forfeitures, 
or make any alterations of a renewal receipt. No other direct communication 
occurred between him and the company. He did nothing about the premium or the 
dividend of $74.80 within the thirty-one days of grace ending July 11, 1931. The 
general agents sought to interest him in an arrangement by which he might sur- 
render this and other policies which he had with the company so as to pay the 
premium on and the loan against one of $15,000, and pay them $500 on their note. 
Of this negotiation the company had some knowledge, for it furnished surrender 
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forms and statements of the surrender values of the policies, but on September 
lst Williams definitely refused the arrangement, stating to the agents that he 
would sign no surrenders with any part payable to them; that it was a crooked 
deal and he was going to have every nickel applied toward paying these policies 
as far as it would carry them. This decision and statement was on September 
14th communicated to the company, the agents then returning to it a check fot 
$556.50 for dividends on the policies which the company on September 9th had 
sent to them to be delivered to Williams. The agents wrote that they were suing 
Williams on his note for $1,643.63, and garnisheeing the company for the dividends. 
On September 18th before garnishment was actually made the attorney for the 
agents got from Williams an order on the company to pay the dividends to the 
agents, and on September 19th this order was sent to the company, and on 
September 28th it paid the dividends over accordingly. On October 7th the com- 
pany mailed Williams a notice that on account of failure to pay the premium due 
June 10th the policy, in accordance with the terms of the advance secured by the 
policy, became null and void and had been canceled, and that the advance agree- 
ment was marked paid thereby. Williams received but never opened this letter. 
He had been ailing since spring, was kicked in the stomach and trampled upon 
by a bull on August 16th, was thereafter afflicted with constant hiccougihs and 
became ill, and it is contended became mentally affected. On September 17th he 
had all his teeth extracted, and a little later was diagnosed as having cirrhosis 
of the liver, and died October 15, 1931. Mrs. Williams tendered to the company 
repayment of the $74.80 dividend on this policy which had been included in the 
payment to the agents, which tender the company refused, and she afterwards 
pleaded that Williams was mentally incompetent on September 18th when he 
signed the dividend order and that it was obtained through fraud and mistake. 

The controlling assignment of error is on the court’s refusal to instruct a 
verdict for the defendant. We have not stated the evidence relating to the making 
of the dividend order of September 18th, nor do we pass upon its sufficiency to 
show insanity, fraud, or mistake, because we think liability on the policy depends 
upon the situation on July 11th, the last day of grace for paying the premium. 
The transaction of September 18th controls only the question whether the divi- 
dend belongs to the agents or to Williams’ estate. The terms of the insurance 
are fixed by the policy, by the statutes under which it was made, and by the 
advance agreement. It is not disputed that under all of these the policy became 
void on the thirty-first day after June 10, 1931, for nonpayment of premium unless 
saved by the provisions for extended insurance; that the reserve or surrender 
value of the policy at that date was $910 and the advance with interest was 
$898.88, the difference being insufficient to extend the insurance even to the last 
grace day; but that if the dividend of $74.80 be applied to purchase extended 
insurance or to reduce the advance against the policy the extension would reach 
beyond the date of death. The case therefore turns upon the disposition of the 
dividend. Mrs. Williams contends that it is one of the policy values which under 
the provisions of the statute and the policy are automatically to be applied in 
should have applied it to reduce the advance against the policy, and thus increase 
extended insurance if no other option be exercised; or, if not, that the company 
the available reserve. The company contends that the dividend is different from 
the reserve, and is governed by different policy stipulations, and that in the 
absence of action by Williams it could only be held for him in cash. 

[1-4] A dividend is in its nature clearly to be distinguished from the reserve 
on a policy both from the standpoint of the insurer and the insured. The reserve 
is usually required to be set up by law, as well as by the dictates of sound busi- 
ness. Very generally stated, it represents the excess charge in level premiums 
required to take care of the increasing risk of death as the insured grows older, 
and the accumulation increases with each premium paid. It is accurately com- 
putable, and is considered to inhere in and belong to the policy. Policy reserves 
from the standpoint of the insurer are a fixed liability required to he offset by 
assets in order to maintain solvency. A dividend is a profit, in its nature uncer- 
tain, which accrues when by reason of good management, good risks, or the like, 
the insurer’s business shows results above death losses, expenses, and reserves. 
It is a distribution from a distributable surplus. Dividends normally belong to the 
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stockholders, which in a mutual company ate the policvholders, but the insured 
though not a stockholder may by contract be allowed to participate. This share in 
profits more naturally belongs to the insured than to the beneficiary, and is a 
return to him of a part of his premium which the year’s results have shown was 
not necessary to have been paid to maintain the insurance with its legal reserve. 
Some decisions on policy provisions less definite than those of the policy in suit 
have confused dividends and reserves, and have applied dividends. along with the 
reserve to extend the insurance. Such is Atlantic Ins. Co. v. Pharr (C. C. A) 
59 F.(2d) 1024. The present policy most carefully distinguishes them and disposes 
separately of each, the one under the heading “Premiums and Dividends,” and the 
other under the heading “Policy Values.” Under the former heading, after dealing 
with premiums and grace on them, it is declared: “This policy shall participate 
in profits as apportioned by the Directors. * * * Dividends shall be declared 
annually during its continuance.” Under “Dividend Options” it is provided that: 
“Dividends may be withdrawn in cash or applied to the payment of premiums, or 
left to accumulate with interest at 3% * * * or applied to the purchase of 
paid-up participating additions to the policy * * *.” These options are plainly 
to be exercised by the insured and not by the company. Applicable when no option 
is exercised is paragraph 12: “Automatic Disposition. On payment of the pre- 
mium, or on the policy anniversary if no other premium is payable, if no other 
option shall be elected, the dividend then due shall be applied to the purchase of 
paid-up additions. In the event of the death of the insured during the days of 
grace, the current premium being unpaid, if no other option has been elected, or 
if the policy shall lapse, the dividend then due shall be paid in cash. At the 
death of the insured during the continuance of the policy the pro rata part of the 
dividend for the current policy year shall be paid in cash.” Under the head 
of “Policy Values,” the basis of the reserve is fixed and the surrender value for 
each year is set forth in a table. Options are provided to the owner of the 
policy to use that value in: (1) Extended participating insurance; (2) paid-up 
insurance: (3) loan or advance on the security of the policy; (4) cash on 
surrender. On failure to pay a premium, no option being exercised, the 
surrender value is to be applied automatically in extended insurance as 
in option 1. In that option it is additionally stated: ‘“Accumulations oi 
dividends at interest may be applied to increase the term of extension.” 
These provisions make it clear that in this contract reserve or surrender value 
and dividends are discriminated and separately contracted about. It will be 
noticed that in the options touching dividends the investment of them in extended 
insurance is not mentioned, though a paid-up addition to the policy is. But in the 
first option touching reserves it is stated that accumulations of dividends at inter- 
est may be applied to increase the term of extension. Assuming without deciding 
that this may cover a single dividend just declared, we think the language means 
that the insured may elect so to use it, not that the company must so apply it. 
The latter meaning is not expressed by the words used, and would contlict with 
the provision touching a recently declared dividend, that if the policy shall lapse 
without option exercised the dividend then due shall be paid in cash. The pro- 
visions taken together mean that when a dividend is declared the insured may ecleci 
to use it as a credit on his next premium or may buy a paid-up addition to his 
policy, or take it in cash, or leave it on interest subject to withdrawal at any 
time; and if he does neither but pays his premium otherwise, the dividend is to 
be laid out in a paid-up addition to the policy; but if he dies during the grace 
period before paying his premium and without electing any option, the dividend 
is to be paid in cash; or if the policy lapses for nonpayment of premium the 
dividend is to be paid in cash, but he may direct it to be used in extended 
insurance. In the last-stated contingency, that is lapse for nonpayment of premium, 
which happened in this case, the surplus reserve, no option as to it having been 
exercised, went automatically to extendéd insurance, but the dividend, supposing 
it capable of being considered “an accumulation of dividends at interest,” did 
not extend the extension for want of any direction by the insured thus to use it, 
but remained payable in cash, a fixed debt due to the insured. 

[5] We are told that these provisions ought to be construed against the com- 
pany and in favor of the insured. We do not think them so ambiguous as to 
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require any application of that rule. The lapse happened on failure to pay a 
premium of $447.10. Williams was then in fair health and it was not likely he 
would soon die. The dividend was under the contract cash belonging to him which 
the company could not lay out in extended insurarice without his direction. Had it 
done so, and had Williams survived the extension purchased, he could have sued 
for his misapplied cash. It was for him to say what he would do with the divi- 
dend, whether on July 11th he preferred to buy extended insurance for a few 
months or to save this money for other uses. He said nothing; it remained cash 
due him. 

[6] It is urged that the company ought to have applied the dividend to reduce 
the advance against the policy so as to increase the reserve available to buy 
extended insurance. The policy requires no such application. The advance agree- 
ment does not pledge the dividends nor even purport to create a debt which 
might be offset against the dividend. It reads: “In consideration of an advance 
of $858.00 by the Union Central Life Insurance Company, the receipt of which 
is hereby acknowledged, I hereby assign to and deposit with said Company as 
sole security for said advance and interest, its policy No. 940547 on the life of 
Peter H. Williams, together with the paid-up additions thereto, if any.” It is 
stated therein: “This advance may be paid in full or in part at any time.” -But 
there is no promise by Williams to pay it otherwise than from the policy on its 
forfeiture or maturity, nor any authority to the company to apply any other credit 
to it. That such a contract creates no debt but is a mere anticipatory collection of 
the reserve due on the policy is established in Board of Assessors of Orleans 
Parish v. New York Life Insurance Co., 216 U. S. 517, 30 S. Ct. 385, 54 L. Ed. 
597. We do not think the company had the duty to apply the dividend in part 
payment of thjs advance without the request of Williams to do so. 

It is next said that the dividend was in fact applied to the advance by the 
company because in the negotiation which went on between the agents and 
Williams about surrendering this and other policies and maintaining the one for 
$15,000 the company had sent to the agents a statement of the surrender value of 
the policy in suit which showed the dividend, $74.80, applied as a credit and a 
balance of $81 which was due against the $15,000 policy charged as a debit. This 
statement, sent with statements of the other policies whose surrender was to free 
the $15,000 policy, was only a suggestion of what could be done, not a declaration 
of what had been done. It did not propose to credit the $74.80 without charging 
the $81 to the policy in suit. Whatever proposal it did make was rejected by 
Williams on September Ist, and became of no effect. 

[7, 8] The agents in their letter of September 14th communicated to the 
company that on September Ist Williams, in rejecting the negotiations and refus- 
ing to pay anything to the agents, had said he wanted every nickel applied to 
carrying the policies. There were seven policies involved. This statement was too 
indefinite to serve as a direction to apply this dividend in any particular way. 
Moreover, it was too late for him to apply it to extend this policy for it had 
become void on July 11th, and could only be reinstated on payment of the pre- 
mium with interest and satisfactory medical examination, and Williams since 
August 16 had been an ill man. 

[9] The notice of cancellation dated October 7th was not one given as pro- 
vided in the advance agreement in consequence of the indebtedness and advances 
on the policy having exceeded the loan value of the policy, all premiums being 
paid, in which case the insured would have thirty-one days after the notice in 
which to make payments before his policy would be avoided on this ground. As 
stated in the notice, the policy had lapsed for failure to pay a premium. The 
notice was unnecessary to terminate the policy for this cause, and served only to 
inform Williams that the company understood that all negotiations were off and 
that the advance against the policy had been paid by the reserve on the policy. 

[10] It is lastly urged that the statute of Texas, Rev. Stats. of 1925, § 4732, 
applies this dividend to extend the insurance. “No policy of life insurance shall 
be issued or delivered in this State * * * unless the same shall contain pro- 
visions substantially as follows: * * * 7. A provision which in event of de- 
fault in premium payments, after premiums shall have been paid for three full 
years, shall secure to the owner of the policy a stipulated form of insurance, the 
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net viaue of which shall be at least equal to the reserve at the date of default on 
the policy, and on any dividend additions thereto. * * *” The contention is 
that “dividend additions” means dividends, and that the reserve plus dividends 1s 
required to be laid out in extended insurance. This interpretation overlooks tie 
word “on.” The net value is to equal the reserve on the policy and on any divi- 
dend additions thereto. Two reserves are thus spoken of, one on the original 
policy and the other on additions to the policy theretofore purchased by dividends. 
The last words of subparagraph 6 just preceding are: “No provision herein shall 
compel any company to loan on any policy an amount greater than ninety-seven 
and one-half per centum of the face value thereof, including net dividend addi- 
tions thereto.”” Here the words would be nonsense if construed to mean dividends, 
and so they would be in several other places where they occur in this same 
statute. The uncontradicted testimony in this case is that in the insurance world 
dividend additions are paid-up insurance in addition to the face of the policy and 
purchased with dividends. In this sense they are the equivalent of the expression 
“paid-up additions” occurring several times in the policy before us in connection 
with dividends. We think this is the meaning intended by the Texas Legislature. 
The use of the word dividends in place of dividend additions in paraphrasing 
another part of this statute in First Texas State Insurance Co. v. Smalley, 111 
Tex. 68, 228 S. W. 550, was not a construction in this respect of the statute for 
no such question was before the court, but was apparently inadvertent. Similar 
words in a different setting were given the meaning contended for by appellee in 
a New York Statute in United States Life Ins. Co. v. Spinks, 126 Ky. 405, 96 
S. W. 889, 103 S. W. 335, 13 L. R. A. (N. S.) 1053, but what we think is their 
proper meaning in the Texas statute was later given them by the same court in a 
contract, Mutual Life Ins. Co. v. O’Brien (Ky.) 116 S. W. 750, and in the statute 
of Kentucky in Jefferson v. New York Life Ins. Co., 151 Ky. 609, 152 S. W. 780. 

[11] Under the evidence discussed, the policy sued on was not of force after 
July 11, 1931, and the company only owed the declared dividend in respect thereof. 

The judgment is reversed, and the cause remanded for further proceedings 
not inconsistent with this opinion. 


LEVY’S ESTATE v. COMMISSIONER OF INTERNAL REVENUE. No. 340. 
Circuit Court of Appeals, Second Circuit. May 8, 1933. 


65 Federal Reporter (2d) 412. 
5. INSURANCE. 

Life insurance policies, taken out by New York resident through New York 
agency of Wisconsin corporation using New York form, were New York contracts 
governed by law of that state. 

(For other cases, see Insurance, Dec. Dig. § 125[2].) 

6. INSURANCE. 

Under New York law, insured cannot obtain loan on life policy irrevocably 
designating his wife as beneficiary without her consent (Domestic Relations Law 
N. Y. § 52; Insurance Law N. Y. § 101). 

Aor other cases, see Insurance, Dec. Dig. § 17914.) 

Appeal from the United States Board of Tax Appeals. 5 

Petition by the estate of Joseph M. Levy, to review a deficiency determination 
of a federal estate tax by the United States Board of Tax Appeals, opposed by 
the Commissioner of Internal Revenue. 

Reversed and remanded. 

Saul I. Radin, of New York City (Otto C. Sommerich, of New York City, 
ot counsel), for appellant. 

Sewall Key and Helen R. Carloss, Sp. Assts. to Atty. Gen. (C. M. Charest, 
Gen. Counsel, Bureau of Internal Revenue, and Lewis S. Pendleton, Sp. Atty., 
Bureau of Internal Revenue, both of Washington, D. C., of counsel), for appellee. 

Before Manton, Swan, and Augustus N. Hand, Circuit Judges. 

Manton, Circuit Judge. 

This petition seeks a review, pursuant to sections 1001-1003 of the Revenue 
Act of 1926 (44 Stat. 9, 109, 110 [26 USCA §§ 1224 and note, 1225, 1226]), of the 
imposition of a federal estate tax under the Revenue Act of 1924 (43 Stat. 253). 
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Joseph M. Levy died May 30, 1925, a resident of New York. By deed, dated 
June 5, 1914, there was conveyed to him and his wife, “their heirs and assigns 
forever,” real property in New York. At his death, the property was still owned 
by both as tenants by the entirety. At his death there were outstanding 110 policies 
of life insurance aggregating $279,502.58, 93 of which were payable to his wife 
as beneficiary and 17 to his sister. All of the policies originally gave him the right 
to change the beneficiary. The proceeds of 10 policies were paid directly to the 
beneficiary in a lump sum. In 66 policies the right to change the beneficiary was 
never waived, and, of this group, 23 were taken out prior to the first federal 
estate tax of 1916; 28 were taken out while the i916 act was in force; 15 were 
taken out after the effective date of the 1918 Revenue Act (40 Stat. 1057). 

In 44 of the policies, some of which were ordinary life and others 2U-payment 
life, the right to change the beneficiary was waived by the insured and revoked 
by the company on May 1, 1916. The oldest policy was issued March 27, 1909, 
and the others on various dates from March 27, 1912, to March 27, 1915. Mrs. 
Levy was the beneficiary in each of the 44 policies. All contained provisions as to 
nonforfeiture, loan, and optional settlements. Under the nonforfeiture and loan 
provisions, a cash surrender value was payable “upon request, accompanied by 
full and valid surrender of this policy and all claims thereunder,” and the loan 
was obtainable “upon request and the sole security of this policy properly as- 
signed.” Under each of the policies the insured had the right to designate con- 
tingent beneficiaries whose interests should be as expressed by indorsement of the 
company on the policy, and the right to change any contingent beneficiary not 
irrevocably named. The insured had the right to elect an optional mode of settle- 
ment in lieu of payment in one sum and the beneficiary, when the policy became 
payable, had the right of election if the insured had made no election. 

On May 1, 1916, the insured waived, with the company’s consent, his right 
to change the beneficiary as to each of these 44 policies, making his wife sole 
beneficiary. While the insured waived his right to change the beneficiary, he 
elected that the settlement of the policy be made with the beneficiary in accord- 
ance with option A of the policy, which provided that the insurance company was 
to retain the proceeds until the death of the last-surviving beneficiary or con- 
tingent beneficiary, the company in the meantime to pay an annuity. The insured 
reserved to himself the right to revoke or change the mode of settlement, and 
withheld such right from the beneficiary. Such indorsement was made on the 
policy. On request of the insured, his children were designated his contingent 
beneficiaries and indorsement made accordingly on the policies stating that “The 
right to change or revoke the above designation is hereby reserved to the insured.” 
At the same time, an indorsement was made revoking that of May 1, 1916, with 
respect to the mode of settlement and providing: 

“That settlement of the full proceeds of this policy shall be made with 
Sally S. Levy, wife and beneficiary, in accordance with the provisions of Option 
A and in event of her death settlement shall be made in the same manner with 
* * * children, herein designated as contingent beneficiaries. * * * The foregoing 
settlement shall be made without privilege of revocation or surrender except 
as herein expressly stipulated.” 

As to some of the policies of this group, with the approval of the company 
by indorsement on the policies, the insured on September 10, 1921, canceled and 
revoked the appointment of the contingent beneficiaries and the option settlement 
applying to such policies, and requested that the proceeds be payable in one 
lump sum. Thereafter the insured requested the company to restore the con- 
tingent beneficiaries’ interest and optional settlement upon these policies as they 
existed prior to the indorsement of September 10, 1921. This was done by 
indorsement stating: “The above is subject to and without prejudice to the 
assignment of the policy to this company for a loan.” Loans were made in 
several amounts. 

The executors filed an estate tax return claiming no liability. The Commis- 
sioner based a deficiency on the inclusion in the gross estate of the value of the 
property held at the time by the decedent and his wife as tenants by the entirety 
and the proceeds of the insurance policy payable to his wife and sister in excess 
of $40,000. Appellant argues that Congress could not provide, constitutionally, 
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that there should be included in decedent’s gross estate for tax purposes, tie 
value of the real estate held by him and his wife as tenants by the entirety 
regardless of when the tenancy was created. The argument is based upon the 
claim that no increased interest accrued to his wife upon the death 
decedent. 

Section 302 of the Revenue Act of 1924 (26 USCA § 1094 note), in effect ar 
the time of decedent’s death, provides that “the value of the gross estate of the 
decedent shall be determined by including the value at the time of his death of 
all property, real or personal, tangible or intangible, wherever situated 
(e) to the extent of the interest therein held as joint tenants by the decedent and 
any other person, or as tenants by the entirety by the decedent and spouse, o1 
deposited, with any person carrying on the banking business, in their joimt names 
and payable to either or the survivor, except such part thereof as may be shown 
to have originally belonged to such other person and never to have been received 
or acquired by the latter from the decedent for less than a fair consideration i: 
money or money’s worth, * * *” 


of the 


By section 302 (h) this provision, section 302 (e), is made applicable to all 
rights whether they are created betore or after the enactment of the act. It 15 
not argued that the statute does not require the inclusion in the gross estate of 
the value of the tenancy by the entirety of the decedent and his wife created in 
1914, but it is said that it is unconstitutional to include in that gross estate the 
value of property held under a joint tenancy created prior to the passage of the 
Revenue Act of 1916 (39 Stat. 756), the first statute to contain a provision to 
this effect. 

[1] In Phillips v. Dime Trust & Safe Deposit Co., 284 U. S. 160, 52 S. Ct 
46, 70 L. Ed. 220, the court held that the value of property on a tenancy by the 
entirety created subsequent to the passage of the 1916 act but prior to the Revenue 
Act of 1924, was required to be included and taxed under the 1924 act. Receutly 
the Supreme Court in Third National Bank & Trust Co. of Springfield v. White, 
207 U8. 57753 SS. Ce 2 a7 Ls... ee. (December 19, 1932), which arose 
under section 302 (e) and (h) of the Revenue Act of 1924 (26 USCA § 1094 
note), held that there should be included in the gross estate the entire value of 
the property held by the decedent and spouse as tenants by the entirety notwith- 
standing the fact that the tenancy was created prior to September 8, 1916, the 
effective date of the 1916 act. In Gwinn v. Comm., 287 U. S. 224, 53 S. Ct. 157, 
77 \.. Ed. 270, it was held that there should be included in the value of decedent's 
estate one-half the value of the’ property which she and her son held as joint 
tenants, required by section 302 (e) of the Act of 1924, notwithstanding the fact 
that the tenancy was created in 1915. In both cases, the court held that death 
became the generating source of definite accessions to the survivors’ property 
rights and thus furnished the occasion for the tax, and hence the statute was not 
being applied retroactively in the case of a decedent dying after the passage of 
the applicable act. The same reason was applied in Tyler v. United States, 281 
U. S. 497, 50 S. Ct. 356, 74 L. Ed. 991, 69 A. L. R. 758. By these cases we think 
it is authoritatively established that the death of a tenant by the entirety results 
in the enjoyment of property rights in the survivor and furnishes the occasion for 
the imposition of the tax, if that event takes place after the passage of the taxing 
statute regardless of when the tenancy was created. See, also, Lang v. Com’r 
of Internal Revenue, 53 S. Ct. 534, 77 L. Ed. , decided April 10, 1933. 

[2-4] The inclusion in the gross estate of the proceeds of life insurance 
policies payable to beneficiaries other than the executors, where the decedent had 
reserved the right to change the beneficiary named in the policies, was upheld 
in Chase Nat. Bank v. United States, 278 U. S. 327, 49 S. Ct. 126, 73 L. Ed. 495, 
63 A. L. R. 388. While in the Chase Case the policies were taken out after the 
passage of the Revenue Act of 1921, 42 Stat. 227, the statute under which the 
tax was imposed, the reasoning of the court was that the insured retained until 
his death the right to change the beneficiary, surrender, or borrow money on the 
policies, and other rights, so that the shifting of the economic benefits at his 
death furnished the occasion for the tax. It is immaterial when the policies were 
taken out so long as there was at decedent’s death a freeing of the rights of the 
beneficiary from the possibility of the exercise of his retained rights by the 
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insured. Heiner v. Grandin (C. C. A.) 44 F.(2d) 141, affirmed 56 F.(2d) 1082 
(C. C. A. 2), certiorari denied, 286 U. S. 561, 52 S. Ct. 643, 76 L. Ed. 1294. This 
rule applies at least to the 66 policies to which reference was made. Policies taken 
out prior to the passage of any Revenue Act should be included for the additional 
reason that section 302 (h) of the Revenue Act of 1924 (26 USCA § 1094 note) 
makes section 302 (g) apply retroactively (Sampson v. United States [D. C.| 
1 F. Supp. 95), whereas the Revenue Act of 1918, considered in Heiner vy. 
Grandin, supra, contained no similar provision. Section 302 (g) alone requires the 
inclusion of the proceeds of the 66 policies where the decedent reserved the right 
to change the beneficiary. The statute is not unconstitutional, for the tax is 
imposed upon the shifting of economic benefits that occur at death. Chase Nat. 
Bank v. United States, supra. 

[5] As to the 44 policies, the Board found that the decedent had retained 
until his death the right to change contingent beneficiaries and to alter the mode 
of settlement. These policies were taken out by a New York resident, through a 
New York agency of the company, a Wisconsin corporation, with its home office, 
at Milwaukee, Wis. The company’s New York form of policy was used. They 
are New York contracts. Northwestern Mut. Life Ins. Co. v. McCue, 223 U. 5S. 
234, 32 S. Ct. 220, 56 L. Ed. 419, 38 L. R. A. (N. S.) 57; United States Mortgage 
& Trust Co. v. Ruggles, 258 N. Y. 32, 179 N. E. 250, 79 A. L. R. 802. There is a 
written notation on the policies indicating that loans were secured on some of 
the policies. The record does not disclose whether the principal beneficiary joined 
in the application for the loans. The provision in the policy for a loan stated, in 
accordance with the standard clause required by section 101 of the New York 
Insurance Law (Consol. Laws N. Y. c. 28) that the loan would be made “Upon 
request and the sole security of the policy properly assigned. * * *” The 
provision for cash surrender value stated that “Upon request accompanied by a 
full and valid surrender of this policy and all claims thereunder the Company will 
pay the then cash surrender value. * * *” 

[6, 7] Under section 52 of the Domestic Relations Law of New York (Consol. 
Laws N. Y. c. 14), policies.taken out by the wife or the husband, acting for the 
wife, on the husband’s life, cannot be surrendered without the wife’s consent. 
Whitehead v. New York Life Ins. Co., 102 N. Y. 143, 6 N. E. 267, 55 Am. Rep. 
787. The courts of New York follow the general rule that a beneficiary, irre- 
vocably designated, obtains rights in a policy which require her consent to a valid 
surrender of the policy by the insured. See Central Nat. Bank of Washington v. 
Hume, 128 U. S. 195, 206, 9 S. Ct. 41, 32 L. Ed. 370; In re Simmons & Griftin, 
255 F. 521 (C. C. A. 1); Schneider v. United States Life Ins. Co., 123 N. Y. 109, 
2) N. E. 321, 20 Am. St. Rep. 727; Whitehead v. New York Life Ins. Co., supra. 
\ different result may be reached if the insured has the right to change the 
beneficiary or originally reserves the right to surrender the policy. Wagner v. 
Thieriot, 203 App. Div. 757, 197 N. Y. S. 560; Travelers’ Ins. Co. v. Healey, 25 
(pp. Div. 53, 49 N. Y. §S. 29. The rule which forbids the surrender for cash, in 
violation of the beneficiary’s interest, equally forbids the insured from obtaining 
a loan without consent of the beneficiary. Therefore, to the extent of the 3 per 
cent. annuity, the insured had no rights after he had irrevocably designated his 
heneficiary. The value of the annuity cannot be taxed. The fact that the insured 
continued to pay premiums after the applicable Revenue Acts were passed, does 
not affect the result. To the extent of this annuity only the order should be 
modified, for it may not be taxed. 


The order is reversed, and the cause remanded for proceedings in accordance 
with this opinion. 


AMERICAN LIFE INS. CO. v. BUNTYN. 1 Div. 772. 


Supreme Court of Alabama. May 25, 1933. 


148 Southern Reporter 617. 
1. INSURANCE. 


__ Law imputes to insurer notice of facts coming to knowledge of agent acting 
within scope of authority in prosecution of life insurer’s business. 


(For other cases, see Insurance, Dee. Dig. § 378[1].) 
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2. INSURANCE. 

In suit to cancel life policy, evidence did not show insured knew agent had 
not written into application information which insured disclosed to agent. 

(For other cases, see Insurance, Dec. Dig. § 249.) 

3. INSURANCE. 

In absence of insured’s knowledge that agent did not write into application 
information which insured gave agent, insured could assume agent acted honestly 
with principal. 

(For other cases, see Insurance, Dec. Dig. § 379[5].) 

4. INSURANCE. 

In suit to cancel life policy, evidence did not show insured was guilty of 
fraud in respect to question in application regarding when he last consulted 
physician and for what. 

(For other cases, see Insurance, Dec. Dig. § 249.) 

5. INSURANCE. 

Questions in life policy application regarding deformity, amputation, and 
physical disability, and whether insured had disease of genito-urinary system, did 
not suggest to insured operation for removal of testicle so as to warrant cancella- 
tion of policy, where application did not disclose such operation; operation being 
neither “deformity,” “amputation,” nor necessarily “physical disability.” 

[Ed. Note——For other definitions of “Deformity” and “Physical Disability,” 
see Words and Phrases.] 

(For other cases, see Insurance, Dec. Dig. § 291[7].) 

6. INSURANCE. 

In suit to cancel life policy, evidence showed insured had no knowledge that 
he had cancer, when making application not disclosing such fact. 

(For other cases, see Insurance, Dec. Dig. § 249.) 

7. INSURANCE. 

Where evidence did not show removal of testicle had connection with tumor 
causing insured’s death, answer in application not disclosing removal of testicle 
was not in respect to matter increasing risk so as to warrant cancellation of 
policy. 

(For other cases, see Insurance, Dec. Dig. § 291[7].) 

Appeal from Circuit Court, Mobile County; Claude A. Grayson, Judge. 

Bill for cancellation of a policy of life insurance by the American Life 
Insurance Company of Alabama against Genevieve Pradoso Buntyn, and cross- 
bill by respondent. From a decree for respondent, complainant appeals. 

\ firmed. 

B. F. McMillan, Jr., of Mobile, for appellant. 

Robert H. Smith, of Mobile, for appellee. 


SOVEREIGN CAMP, W. O. W. v. BATTY, 2 Div. 24. 
Supreme Court of Alabama. June 8, 1933. 
148 Southern Reporter 811. 
1. INSURANCE. 

Where substituted life certificate issued February 27, 1930, provided that 
nonforfeiture values should be computed as of February 1, 1924, further pro- 
vision that certificates were conditioned on 36 monthly payments held not to change 
specified anterior dating for such computation. 

(For other cases, see Insurance, Dec. Dig. § 750.) 

2. INSURANCE. 

Where nonforfeiture values under life certificate automatically extended insur- 
ance beyond time for which insured was in default insurer was liable on certificate. 

(For other cases, see Insurance, Der. Dig. § 750.) 
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3. INSURANCE. 

In action on ordinary whole life certificate, introduction of policy in evidence 
with proof of loss made out prima facie case. 

(For other cases, see Insurance, Dec. Dig. § 819[1].) 

Brown, J., dissenting in part. 

\ppeal from Circuit Court, Wilcox County; Jno. Miller, Judge. 

\ction on a policy of life insurance by May H. Batty against the Sovereign 
Camp of the Woodmen of the World. From a judgment for plaintiff, defendant 
appeals. 

Affirmed 

Rushton, Crenshaw & Rushton, of Montgomery, and Paul E. Jones, of Cam- 
den, for appellant. 

J. M. Bonner, of Camden, and Pettus, Fuller & Lapsley, of Selma, for appellee. 

Per Curiam. 

There is no material difference between the contract of insurance interpreted 
in Higgins v. Sovereign Camp, W. O. W., 224 Ala. 644, 141 So. 562, and the 
contract involved in this case, and the majority of the court, consisting of 
Anderson, C. J., and Gardner, Thomas, Bouldin, Foster, and Knight, JJ., are of 
the opinion that said case is sound and should not be overruled. On the authority 
of that case the court did not err in sustaining the plaintiff's demurrers to 
defendant’s special plea. 

\ll the justices concur in the opinion of Brown, J., in so far as it deals with 
the question of evidence and the sufficiency thereof to make a prima facie case. 

There being no error in the record the judgment is ordered aflirmed. 

Affirmed. 


Brown, Justice, dissents in part 


SOVEREIGN CAMP, W. O. W. v. SNIDER. 5 Div. 
Supreme Court of Alabama. May 25, 1933. 
Rehearing Denied June 22, 1933. 
148 Southern Reporter 831, 
1. INSURANCE. 

Where fraternal policy made proceeds payable to beneficiaries or their legal 
representatives, term “legal representatives” referred to persons who succeeded 
to benefits by operation of law (Code 1923, § 8478). 

(For other cases, see Insurance, Dec. Dig. § 796.) 

[Ed. Note——For other definitions of “Legal Representative”, see Words and 
Phrases. | 
2. INSURANCE. 

Statute exempting proceeds of beneficiary policies from payment of debts of 
insured or beneficiary must be read into fraternal policy. (Code 1923, § 8478). 

(For other cases, see Insurance, Dec. Dig. § 726.) 

3. INSURANCE. 

_ Sole heir of beneficiary of fraternal policy was entitled to recover proceeds 
of policy where beneficiary died intestate day after death of insured leaving 
personalty worth less than $1,000, and where proof of death was furnished to 
insurer within time provided by policy (Code 1923, §§ 7374, 8478). 

(For other cases, see Insurance, Dec. Dig. § 796.) 

\ppeal from Circuit Court, Elmore County; F. L. Tate, Judge. 

Action by Julian Snider, a minor suing by his next friend S$. D. Snider, against 
the Sovereign Camp of the Woodmen of the World. Judgment for plaintiff, and 
defendant appeals. 

Affirmed. 

Rushton, Crenshaw & Rushton, of Montgomery, for appellant. 

Holley & Milner, of Wetumpka, for appellee. 
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PRUDENTIAL INS. CO. v. CALVIN. 6 Div. 219. 
Supreme Court of Alabama. March 16, 1933. 
Rehearing Denied April 13, 1933. 
Further Rehearing Denied June 22, 1933. 
148 Southern Reporter 837. 
1. INSURANCE. 

Alleged failure to furnish proof that insured’s death was accidental within 
accidental death benefit provision of group life policy making such proof condi 
tion precedent to right of recovery therefor must be asserted by special plea in 
abatement, not demurrer. : 

(For other cases, see Insurance, Dec. Dig. § 642.) 

15. INSURANCE. 

In action on accidental death benefit provision of group life policy, insurer's 
requested instruction that there was no evidence of visible contusion or wound, 
and that jury should find for insurer, held properly refused, under evidence. 

(For other cases, see Insurance, Dec. Dig. § 669[11].) 

17. INSURANCE. 

_ In action on accidental death provision of group life policy, evidence that 
insured’s death resulted from coming in contact with electric wire held sufiicient 
to take case to jury at least under scintilla rule. 

(For other cases, see Insurance, Dec. Dig. § 668{11].) 

18. INSURANCE. 
Provisions of group life policy should be construed liberally in insured’s favor. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 

19. INSURANCE. ; 

Accidental death provision of group life policy held to require only that 
accident should be proximate cause of death and not exclusive of other conditions, 
means, or circumstances. 

The policy provided that, in addition to insurance on life of any 
employee insured thereunder, company would pay $1,000 on proof that 
death occurred “as a result, directly and independently of all other 
causes, of bodily injuries, effected solely through external, violent and 
accidental means, of which, except in case of drowning or of internal 
injuries revealed by an autopsy, there is a visible contusion or wound on 
the exterior of the body, and that such death occurred within ninety days 
of the accident.” 

(For other cases, see Insurance, Dec. Dig. § 515.) 

On Rehearing. 
21. INSURANCE. 

Exception from accidental death provision of group life policy of “death 
resulting from bodily or mental infirmity or disease in any form” held to except 
death produced by the accident and disease which accident did not produce, tiot 
death caused by disease or infirmity which accident itself produced. 


The exception from the accidental death provision of group life policy 
of “death resulting directly or indirectly from bodily or mental infirmity 
or disease in any form” means that, if insured was suffering at time of 
accident with some infirmity or disease and accidental injury operating 
with disease producing death, there would be no liability, but if accident 
directly and immediately exclusive of other causes, produces bodily in- 
firmity or disease, and death results therefrom, accident must be held to be 
sole proximate cause of death. 


(For other cases, see Insurance, Dec. Dig. § 515.) 
Appeal from Circuit Court, Jefferson County; John Denson, Judge. 


Action on a policy of life insurance by Janice J. Calvin against the Pruden 
tial Insurance Company of America. From a judgment for plaintiff, defendant 
appeals. 

Reversed and remanded. 
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The bill of exceptions recites that defendant “excepted to that part of the 
court’s oral charge in which the court told the jury that ‘they would take into 
consideration the apparent condition of the man at the time he left home before 
the accident.” This is made the basis of assignment 38. 

It further appears that the court, by amendment of the oral charge, stated 
in substance to the jury that he had told the jury plaintiff, if entitled to recover, 
would be ‘entitled to interest from the date of the death of assured, and pro- 
ceeded thus: “The contract of this insurance company is to pay immediately upon 
receipt of due proof of death of such person, and interest would run from the 
time that due proof of death was received by the company, and not from the 
date of Mr. Calvin’s death, in the event you find for the plaintiff.” 

Defendant’s exception to this part of the oral charge is made the basis of 
assignment 39. 

These charges were refused to defendant: 

“A-1. There is no evidence that Paul T. Calvin, after the alleged accident 
had a visible contusion or wound on the exterior of his body and the jury cannot 
find for the plaintiff.” 

“G. There is not any evidence in this case of any visible wound or contusion 
of any bodily injury as a result of which Paul T. Calvin died, and the verdict of 
the jury should be for defendant.” 

Harsh, Harsh & Hare, of Birmingham, for appellant. 

Taylor & Higgins and Chas. W. Greer, all of Birmingham, for appellee. 

KNIGHT, Justice. 

Plaintiff's husband, Paul T. Calvin, was an employee of the Louisville & 
Nashville Railroad Company, in the capacity of telephone lineman; and he was 
so employed at the time it is alleged he reeeived his fatal accident. 

This action was brought by the plaintiff to recover of the appellant the sum 
of $1,000, with interest thereon, under the terms of what is called a group policy 
of insurance, written for the Louisville & Nashville Railroad Company by the 
appellant, covering its employees, and a certificate of insurance was duly issued 
to the said Paul T. Calvin, naming the plaintiff as the beneficiary. This policy was 
in force on November 16, 1930, the day it is alleged the insured received a fatal 
injury, and also up to the time of his death, which occurred on November 22nd, 
1930. 

For death from natural causes, the policy provided that the insurer would 
pay to the named beneficiary the sum of $3,000. This amount was duly paid to the 
beneficiary. However, the insistence is made by Mrs. Calvin, and that insistence is 
reflected in this suit, that under the accident death benefit provision in said policy 
she was entitled to the payment of the further sum of $1,000. This the company 
denied, and hence the present suit. 

The provision of the policy with reference to the payment of accidental death 
benefit is as follows: “In addition to the insurance on the life of any employee 
insured under this policy, and in consideration of the payment of the premium as 
hereinafter provided, the company will pay at its home office as an accidental 
death benefit, one thousand dollars immediately upon receipt of due proof that the 
death of such employee occurred while such employee was in the employ of the 
employer and insured under this policy, as a result, directly and independently of 
all other causes, of bodily injuries, effected solely through external, violent and 
accidental means, of which, except in case of drowning or of internal injuries 
revealed by an autopsy, there is a visible contusion or wound on the exterior of 
the body, and that such death occurred within ninety days of the accident, pro- 
vided, however, that no accidental death benefit shall be payable if such death 
resulted from suicide—whether sane or insane; from having been engaged in 
aviation or submarine operations or in military or naval service in time of war; or 
from a state of war, riot or insurrection; or dircetly or indirectly from bodily or 
mental infirmity or disease in any form.” 

[1] The case was tried on count 5 added by amendment. There was a de 
murrer to this count, as well as to the other counts of the complaint. All counts, 
except count 5, went out on demurrer, but the demurrer to count 5 was over- 
ruled. The policy of insurance was made a part of count 5, and fully set out 
therein. Two objections to the sufficiency of this count are presented in argu- 
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ment, and earnestly pressed upon our attention: (a) There is no averment in the 
count that due proof had been furnished the defendant that the death of said 
Paul T. Calvin was accidental under the terms of the policy, as required by the 
provisions of the policy; and (b) that notice of the death is not the equivalent 
that death occurred accidentally. The latter proposition, however, as we see it is 
not in fact presented or raised by any specific ground of demurrer. 

The count avers that notice “as required by law of the death of the said 
Paul T. Calvin had been given the defendant.” 

It is earnestly insisted that the furnishing to defendant of due proof that 
the death of said Paul T. Calvin was accidental under the terms of the policy 
was a condition precedent to the right of recovery in this action. Counsel, in 
arguing this point, bring to our attention the cases of Fire Ins. Cos. y. Felrath, 
77 Ala. 195, 54 Am. Rep. 58, and Protective Life Ins. Co. v. Swink, 222 Ala. 
496, 132 So. 72%, as well as authorities elsewhere. No such question was pre- 
sented in the Swink Case, supra. That case only held that the burden of proof 
that the insured’s death was accidental within the terms of the policy was upori 
the plaintiff throughout the case. In the Felrath Case, supra, the 


failure to 
furnish proper proof of loss was raised by special pleas, and not by demurrei 
to the complaint. 
In our recent case of New York Life Ins. Co. v. Turner, 213 Ala. 286, 104 
643, it was held that, if the defense to the action is predicated upon a 
failure or refusal to furnish proof in form or substance as provided in the 
policy contract, such defense must be asserted by special plea. This holding 
in the Turner Case, supra, is supported by the pronouncement of this court 
in the case of Manhattan Life Ins. Co. v. Verneuille, 156 Ala. 592, 47 So. 72. 
Learned counsel for appellant seems to recognize that the cases last above 
cited are against his contention, but endeavors to show that, in reaching the 
conclusion that the defense must be asserted by special plea, this court did not 
make “a careful examination of the authorities,” or that it did 
those cases that furnishing “proof of loss” was a 
liability in the present case. 


So 


not .appear in 
condition precedent to 
Liability is present, but payment in extinguish- 
ment of liability is only deferred until proper proof is furnished. If suit 
is prematurely brought, that is, if the cause of action existed, but suit 
is brought before the required notice is given, that defect does not 
go to the destruction of the cause of action, but only to the postpone- 
ment of the action thereon. Hence, if prematurely brought, that fact must be 
presented hy plea—one in abatement of the action. Westchester Ins. Co. v. 
Green, 223 Ala. 121, 134 So. 881; Home Ins. Co. of N. Y. v. Murphy, 223 Ala. 
566, 137 So. 393. No plea in abatement was filed. We therefore hold that 
the demurrer, as for any grounds interposed, and here argued, 


was properly 
overruled. 


With its demurrer overruled, the defendant pleaded in short by consent the 
general issue, “with leave to give in evidence any matter which if Well pleaded, 
would be admissible in defense of the action,” etc. 

{2, 3] After the jury had been selected and impaneled, the plaintiff's counsel 
undertook to make an opening statement to the jury in which he ‘made the 
following statement: “Now, may it please your honor, and you, gentlemen of 
the jury, in reply to what he said (referring to counsel for defendant), we 
expect the evidence to show you instead of what Mr. Harsh said that this man, 
in a dying condition, at the telephone post, made the statement * * * the first 
man that got there was Chief Clem, Chief of the Fire Department of Fairfield, 
and he told him ‘There was that wire, which is heavily charged; don't go close 
to it, because I am dying now, I am in a dying condition, and it knocked me 
off, it struck me on the back of the hand and knocked me off the post.’ We 
expect the evidence to show you Chief Clem of the Fire Department will 
swear to that on the witness stand, this man’s statement that he was injured in 
that manner. There was one white man and two negroes that perhaps saw 
him get the shock, but this was the first man that talked to him about the injury, 
Chief Clem, and chief authority, of the Fire Department, and Bob Grant, of the 
Fire Department, and that he, there, explained to him the details of the injury, 
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right then and there.” The defendant objected to the foregoing statement, the 
court overruled the objection, and the defendant duly excepted. 

Of course, within proper bounds, counsel have the right, in putting their 
case to the jury, to state to the jury their theories of the case and what they, 
in good faith, expect the evidence to show. Atlanta Life Ins. Co. v. Canady 
(Ala. Sup.) 143 So. 561; 38 Cyc. 1475; O'Connell v. Dow, 182 Mass. 541, 66 
N. E. 788; Sinclair Co. v. Waddill, 200 Ill. 17, 65 N. E. 437. 

The statement does not show that the facts proposed to be proved were of 
the res geste, and was therefore improper. 

[4] It is next insisted that the court committed reversible error in 
admitting, over defendant’s timely objection, the paper purporting on its face 
to be “the death certificate’ of Paul T. Calvin. This certificate was issued 
and signed by J. D. Dowling, M. D., Registrar, and beneath the word 
“Registrar” appear the capital letters B. R:! This certificate is headed: “Jefferson 
County Board of Health, Birmingham, Alabama, Bureau of Records and Vital 
Statistics.” , Transcript of the record of death, Birmingham, Ala., June 15, 1932. 

This court will take judicial knowledge of the fact that Dr. Dowling was 
health officer of Jefferson county on June 15, 1932, and that certificate in 
question was issued by him as the registrar. 

[5] It is insisted that the certificates of births and deaths must be obtained 
from the state registrar, under the provisions of section 1087 of the Code (as 
amended by Gen. Acts 1927, p. 780). Of course, the state registrar may issue 
certificates of births and deaths, but he is not the only officer that has such 
authority. We are fully persuaded that under section 7674 of the Code Dr. 
Dowling was authorized to make and furnish the certificate, and that the same, 
as for any grounds of objection urged thereto, was properly admitted in evidence. 
Code, § 7674; Hawes v. State, 88 Ala. 37, 7 So. 302; Metropolitan Life Ins. 
Co. vy. Parks, 210 Ala. 261, 97 So. 788; Benefit Association of Ry. Employees 
vy. Armbruster, 221 Ala. 399, 129 So. 78. 

[6] The action of the court in overruling defendant’s objection to the 
following question, propounded to plaintiff, when on the stand as a witness in 
her own behalf, it is claimed by appellee, finds support in at least one decision 
of this court. The question was: “When your husband left home that morning, 
Mrs. Calvin, tell these twelve jurors whether he was in good sound health?” 
In support of the correctness of the ruling, the case of American National 
Ins. Co. v. Rains, 215 Ala. 378, 110 So. 606, is cited. In that case a son of the 
deceased was allowed to testify that at the time of the delivery of the policy 
the health of deceased was pretty good. The majority of the court were of 
the opinion that this statement was in effect the same as a statement that the 
health of assured seemed or appeared to be good, and must have been so 
understood by the jury; and hence they held it was not error to admit it. But 
here quite a different question is presented. The witness was called upon to 
state, and did state, as a matter of fact, her husband was in good, sound 
health at the time he left his home that morning. The ruling of the court 
was fundamentally erroneous, and cannot be justified. It called for opinion 
evidence, which a layman cannot give. It called for the opinion of an expert 
The witness was not an expert. In this ruling of the court there was reversible 
error. Sovereign Camp, W. O. W. v. Hutchinson, 217 Ala. 71, 114 So. 684. 
Had the question asked for the appearance of the insured, at the time he left 
home it would have been proper. Such was not the question asked. 

[7] There was no merit in the defendant’s objection to the question asked 
the witness Clem, viz.: “Did he not, Mr. Clem, appear to be suffering great 
agony?” Bradley v. Lewis, 211 Ala. 264, 100 So. 324. The case of Johnston v. 
Warrant Warehouse Co., 211 Ala. 165, 99 So. 920, is not an authority in point 
sustaining appellant’s contention. 

[8] The appellant insists that the court committed reversible error in sus- 
taining plaintiff’s objection to the following question propounded to the witness 
Dr. Moore: “Now, Dr. Moore, assuming that Mr. Paul T. Calvin, the man 
whose death was involved in the trial of this case, had come out to your hospital 
and had assisted in holding the delirious man in his bed, the man whose death 
occurred, O. E. Calvin, who died of pneumonia, a day or two before his death, 
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and assuming that Mr. Paul T. Calvin, three days after that, began by having 
chills and began having high fever, and then was carried to the hospital and 
about eight days later died of pneumonia, I will ask you to state whether or 
not in your judgment it is likely or probable that the infection of the pneumonia 
that killed him started by reason of or at the time of the exposure to his brother’s 

condition?” The question assumed a fact as to which there was no evidence in 
the case up to that time (nor any subsequently admitted as to chills), viz., 
“began by having chills,” “and began having high fever.” The court therefore 
properly sustained plaintiff's objection to the question. Brown vy. Mobile Electric 
Co., 207 Ala. 61, 91 So. 802; Birmingham Ry. & Electric Co. v. Butler, 135 Ala. 
308, 33 So. 33; Long Dist. T. & T. Co. v. Schmidt, 157 Ailsa.. 391,47 So. 731: 
Grasselli Chemical Co. v. Davis, 166 Ala. 471, 52 So. 35: 11 R. C. L. p. 579, § il. 

Likewise, and for the same reason, the secend hypothetical question pro- 
pounded by the defendant to Dr. Moore was subject to the objection pointed out 
hy the plaintiff, and his objection was properly sustained. 

[9| We are of the opinion that the court committed no reversible error in 
sustaining defendant’s objection to the following question propounded to the 
witness C. E. Crow: “Was there any way at the time you left there that any 
one of the wires of the L. & N. Company’s poles could come in contact with 
the high powered lines?” There was no evidence in the case that this man was 
an expert in the matter inquired about, or that he nossessed any skill not 
possessed by the ordinary layman. The question called, not for the shorthand 
statement of a fact, but for the opinion and conclusion of the witness. The 
question was therefore clearly objectionable. The witness should have been 
called upon to state the facts, and leave it for the jury to draw the conclusion. 
For similar reason there is no merit in appellant’s fifteenth assignment of error. 
There the question was almost identical to the question made the basis of 
appellant’s fourtenth assignment of error. 

[10, 11] While Dr. James A. Ward, a witness introduced by defendant, and 
who had testified that he was a practicing physician in the city of Birmingham, 
and whose qualifications as a doctor were admitted, was on the stand, he was 
asked by plaintiff, on cross-examination, the following question: “I will ask you 
whether or not as a physician and surgeon and specialist along this line, whether 
or not in your judgment that a man can be electrocuted and not even leave a 
burn?” The defendant objected to this question on several grounds, none going, 
however, to the frame of the question. The court overruled the objection and de- 
fendant excepted. The witness answered “Yes.” This witness had previously tes- 
tified: “I have seen people who have been electrocuted. In my practice as a phy- 
sician and surgeon I have seen people who were electrocuted.” The witness was 
competent and qualified to give his opinion on the subject inquired about and 
defendant can take nothing by this exception. Nor did the question call for 
immaterial testimony. In connection with the testimony of the witness Milton 
Thompson, who testified to seeing a red spot across the back of the deceased’s 
hand, shortly after the alleged accident occurred, it was material and relevant. 


[12] The defendant objected to the following question propounded to the 
witness Dr. Ward by the plaintiff: “I will ask you to state whether or not if a 
man has been lying on the ground since about eleven or elevent-fifteen, A. M. 
until two o’clock, whether or not it would be possible that his lung would be 
congested, as the lung you found in Paul T. Calvin, when you examined him. I 
will hypothesize the case further by adding where he was on the wet ground and 
on the 16th day of November the day you saw him, and the weather conditions 
the way you saw them that day, and the ground wet?” This question was clearly 
subject to the very apt objection assigned to it. There was not only no evidence 
in the cause at the time, nor any subsequently introduced, to show or tending 
to show that the deceased lay upon the ground until 2 o’clock. On the contrary, 
at that hour he was in bed at home. The witness, in reply to this question, 
answered: “It is possible.’ This answer of the witness no doubt had great 
weight with the jury, and very probably a controlling influence in reaching the 
verdict it did in this case. The answer was highly beneficial to the plaintiff, 
and correspondingly injurious to the defendant’s case. The court committed 
error in overruling defendant’s objection to the question. Brown v. Mobile 
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Electric Co., supra; Thaggard v. Vafes, 218 Ala. 609, 119 So. 647; Birmingham 
Ry. & Electric Co. v. Butler, 135 Ala. 388, 33 So. 33. 

[13] That part of the court’s oral charge, made the basis of appellant’s 
thirtv-eighth assignment of error, to which exception was reserved, is taken from 
its setting, and by so doing it is made to appear that possibly undue emphasis 
vas placed thereon by the court. Read in connection with, and as a part of, the 
paragraph from which it is excerpted, it was not improper. 

[14] Nor is there any merit in appellant’s assignment of error 39, which 
presents for review another excerpt from the court’s oral charge. The court 
simply corrected, by this additional statement to the jury, a previous statement 
as to when interest would begin to run on the demand, and was a proper correc- 
tion and a proper statement of the law of the case as affecting the interest item. 

[15] The defendant was not entitled to have the jury instructed in the terms 
of its refused charges A-1 and G. If not otherwise objectionable, the testimony 
of the witness Milton Thompson precluded the giving of these two charges. 

[16] Charge A-2, copied on page 103 of the transcript, and charge a-2, 
copied on page 32 of the transcript, are identical, and sought to have the jury 
instructed that there is no evidence that the defendant was furnished due proof 
that Paul T. Calvin’s death resulted directly and independently of all other causes, 
of bodily injuries effected solely through external, violent, and accidental means, 
of which there was a visible contusion or wound on his body. 

Defendant, in its answers to interrogatories propounded to it by plaintiff, 
and which answers were read in evidence, admitted that it had received notice of 
the death of said Paul T. Calvin, and that it received said notice on December 
22, 1930 

There was no proper plea in this cause that the proof referred to in said 
charges had not been given. The charges were therefore abstract, and sought 
to inject into the case an issue + vefore the court. 

The defendant was not d- e general affirmative charge. 

[17] The testimony of Milton Thompson, in connection with the other evi- 
dence, was sufficient at least to carry the case to the jury, certainly under the 
scintilla rule here prevailing. It will serve no useful purpose to restate here the 
evidence to demonstrate the fact that the defendant was not due the general 
affirmative charge. Whether the evidence was sufficient to support the verdict 
we need not now determine. Nor need we consider the propriety of the court’s 
action in overruling the defendant’s motion for a new trial, nor his motion for 
judgment non obstante veredicto, as the cause must be reversed for the other 
errors heretofore pointed out. 

[18, 19] The construction that counsel for appellant attempts to place upon 
e clause in the contract providing for accidental death benefit is strained and 
unjustified, and we cannot follow him in his interpretation of the language 
employed in this clause of the policy contract. The appellant insists that there 
is a very substantial difference in the language of the contract now before us 
and the language under consideration in the Armbruster Case, supra, and in the 
Hoehn Case, 215 Ala. 109, 110 So. 7, as well as that construed in the case of 
Fidelity Co. v. Meyer, 106 Ark. 91, 152 S. W. 995, 44 L. R. A. (N. S.) 493; 
that this difference in language is caused by the transposition of the phrase 
“directly and independently of all other causes.” We are not called upon to agree 
or not to agree with counsel in this contention. 


+] 
Ul 


The language of the policy contract now used on, in the particular now 

before us, is practically the same as was the language in the contracts sued or 
in the case of Benefit Association of Ry. Employees v. Armbruster, supra, and 
in the case gf Standard Accident Ins. Co. v. Hoehn, supra. 
__ We are quite content to reaffirm and adhere to our holding in the above cases 
rhe clause means, and can only mean, under liberal rules of construction in favor 
of insured in construing insurance contracts, that the accident shall be the 
proximate cause of death, “and not exclusive of other conditions, means or 
circumstances.” Authorities supra. 

The defendant’s written charges S, H-1, l-a, and U, each being a general 


affirmative charge, with hypothesis, were properly refused, as heretofore pointed 
out. 
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We have deferred to this point consideration of the many assignments of 
error rciating to the argument made to the jury by counsel for plaintiff. Many 
of the statements of counsel for plaintiff were improper, and highly prejudicial, 
The court time and again so ruled. Nevertheless counsel continued to make 
statements that were no part of a proper argument on the facts of the case, 
but which could only appeal to passion and engender prejudice. 

[20] We feel it our duty to remind counsel that, dlthough the trial court may 
interfere and exclude improper arguments, such action does not always eradicate 
the evil and poison, and in such cases this court will not hesitate to set aside a 
verdict, the direct offspring of bias and prejudice so engendered by an improper 
argument. Inasmuch as this case must be reversed for other errors, we do not 
now feel called upon to decide whether or not some of the statements of counsel 
for plaintiff were not so prejudicial as to have required judicial interference 
here with the verdict rendered in the cause, even if there had been no other 
errors in the record. 

For the errors pointed out, the judgment of the circuit court is reversed and 
the cause remanded. 

Reversed and remanded. 

Anderson, C. J., and Thomas and Brown, JJ., concur. 

On Rehearing. 

Knight, Justice. 

{21] The provision in the policy contract, viz., “or directly or indirectly from 
bodily or mental infirmity or disease in any form,” means, and can only mean, 
when construed in connection with the precedent clause, that, if the insured 
was suffering at the time of the accident with some infirmity or disease, and the 
accidental injury, operating with the disease, produces death, then this would not 
create liability; but, where the accident directly and immediately, exclusive of 
other causes, produces the bodily infirmity or disease, and death results there- 
from, then the accident must be held to be the sole proximate cause of the death. 

To hold as contended for by appellant, this clause in the policy contract 
would require a construction that it embraced accidents, which produced imme- 
diate death, without intervening complications, which the accident itself produced. 

To state it in different language, the exception in the policy is against liability 
for death produced by the accident and disease, which the accident did not 
produce, and not from liability for death caused by disease or infirmity, which 
the accident itself did produce. First National Bank of Birmingham v. Equitable 
Assurance Society of U. S., 225 Ala. 586, 144 S. 451; Cook v. Continental Ins. 
Co., 220 Ala. 166, 124 So. 239, 65 A. L. R. 921. 

There were tendencies of the evidence which did not justify the court in 
giving, at the request of the defendant, the affirmative instruction in its behalf. 
The evidence required the submission of the case to the jury. 

Application overruled. 

Anderson, C. J., and Thomas and Brown, JJ., concur. 


GORDON v. NEW YORK LIFE INS. CO. No. 4—-3018. 
Supreme Court of Arkansas. May 29, 1933. 
60 Southwestern Reporter 907. 
1. INSURANCE. 

Presumption did not obtain that authority of agent to collect premiums on 
life policy continued after collection of first premium, where policy stipulated 
that no person had authority to collect premiums unless he held official premium 
receipt. 

(For other cases, see Insurance, Dec. Dig. § 186[3].) 

2. INSURANCE. 

Payment of premium on life policy could be made without receiving official 
receipt as provided in policy, but burden of proof rested on party claiming insur- 
ance to show payment, when disputed. 

(For other cases, see Insurance, Dec. Dig. § 646[4].) 

3. INSURANCE. 


Beneficiary held not entitled to recover on life policy providing that no person 
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could collect premiums unless he held official receipt, where insured paid premium 


to discharged agent of insurer, who had no official receipt and insurer never 
received premium. 

(For other cases, see Insurance, Dec. Dig. § 361.) 

Appeal from Circuit Court, Conway County; A. B. Priddy, Judge. 

Action by Ollie E. Gordon against the New York Life Insurance Company. 
judgment for defendant, and plaintiff appeals. 

Affirmed. 

On October 11, 1929, the New York Life Insurance Company issued a policy 
of insurance to Shafter Gordon for the sum of $2,000 payable in the event of death 
to Mrs. Ollie E. Gordon as beneficiary. 

The policy of insurance so executed contained the following provision in re- 
ference to the payment and collection of premiums: “Payment of Premiums.— 
\ll premiums are payable on or before their due date at the Home Office of the 
Company or to an authorized agent of the Company, but only in exchange for the 
Company’s official premium receipt signed by the President, a Vice-President, a 
Second Vice-President, a Secretary or the Treasurer of the Company, and counter- 
signed by the person receiving the premium. No person has any authority to col- 
lect a premium unless he then holds said official premium receipt. The premium 
may be made payable annually semi-annually or quartely in advance at the 
Company’s respective rates for such modes of payment and the mode of payment 
may be changed by agreement in writing and not otherwise. The payment of the 
premium shall not maintain the Policy in force beyond the date when the next 
payment becomes due, except as to the benefits provided for herein after default 
in premium payment.” 

Shafter Gordon died on December 14, 1930, and this suit was instituted by the 
beneficiary, Mrs. Ollie E. Gordon, against the New York Life Insurance Company, 
appellee, in the Conway circuit court to effect collection of the proceeds of the 
policy. 

In effect, the following facts were developed in the trial of the case: 

That one Fiser was the local resident agent of the New York Life Insur- 
ance Company and resided at Morrilton in Conway county and solicited the ap- 
plication of Mr. Gordon; that the policy was issued by the New York Life Insur- 
ance Company and delivered to Mr. Gordon by Mr. Fiser as its agent; that Fiser 
collected the first premium on the policy; that the second premium on the policy 
matured or became due on October 11, 1930. There was a provision in the policy 
which allowed thirty days’ grace in which to pay the yearly premiums. Within the 
thirty-day period of grace allowed by the policy Mr. Gordon paid to the agent 
Fiser $57.62 as the premium from October 11, 1930, to October 11, 1931, and the 
gent Fiser executed the following receipt: 

“Nov. 5, 1930. 

“Rec’d of Shafter Gordon $57.62 for premium on his Life Ins. for one year 
for New ‘York Life Ins. Co. 

“By R. H. Fiser.” 

In reference to the payment of the premium to Mr. Fiser and Fiser’s auth- 
ority to collect the same, Mrs. Ollie E. Gordon testified, in effect, that Mr. Fiser 
was in their home very often while he was working for the company; that her 
hushand had a car and Mr. Fiser on different occasions induced her husband to 
so with him to different places to get people to renew their insurance; that Mr. 
Fiser came to their home often and her husband drove him over the county to 

rite insurance and collect premiums. 


Mr. B. T. Jones, a witness on behalf of Mrs. Gordon, testified in reference to 
the authority of Mr. Fiser to collect the premiums, in effect, as follows: That he 
was present when Mr. Gordon paid his insurance premium on November 4, 1930 
to Mr. Fiser; that he loaned Mr. Gordon the money with which to pay it; that the 
amount was $57 and some cents; that he knew that Fiser had been representing 
himself as the agent of the New York Life Insurance Company and had been 
soliciting business there at his place of business from different people; he knew 
that Mr. Fiser solicited Mr. Gordon’s policy of insurance. The witness was asked 
the following question: “You know that Fiser wrote it and was collecting the 
premiums for the company? A. Yes, sir, claimed he was.” 





\1,¢ Insurance Law Journal, Vol. 81 [Oct., 1933 


he above statement of fact is a fair representation of the tacts produced 
in the trial court in reference to the authority of the agent Fiser to collect the 
annual premium on the policy of insurance in this controversy. 

The trial court held as a matter of law that the above testimony did not 
establish any authority in the agent Fiser to collect the annual premiums due 
October 11, 1930, and thereupon directed the jury to return a verdict in favor of 
the insurance company, and this appeal is prosecuted to reverse that judgment. 

Edw. Gordon, of Morrilton, for appellant. 

Rose, Hemingway, Cantrell & Loughborough, of Little Rock, and W. P. 
Strait, of Morrilton, for appellee. 

Kirpy, Justice (after stating the facts). 

It is urged that the court erred in directing the verdict against appellant, the 
beneficiary in the insurance policy sued on. 

It is not contended, nor was any testimony introduced tending to show, that 
the money, the second premium, claimed to have been paid to R. H. Fiser, a former 
agent who solicited the insurance and collected the first premium, was ever paid 
to the insurance company or received by it. He was only a special agent with 
limited authority as shown for soliciting insurance and not a general agent 
within the meaning of that term. 

The policy provides: for the payment of all premiums on or before their due 
date at the home office of the company, “or to an authorized agent of the Com- 
pany, but only in exchange for the Company's official premium receipt signed by 
the President, a Vice-President, a Second Vice-President, a Secretary or the 
Treasurer of the Company, and countersigned by the person receiving the pre- 
mium. No person has any authority to collect a premium unless he then holds 
said official premium receipt. * * *” 

[1] The testimony also tended to show that Fiser’s authority to represent 
the company as a soliciting agent had been terminated by the company before the 
money for the payment of the premium was received by him; and, without regard 
to whether the testimony is undisputed that notice of the discharge of the agent 
who collected the second premium for the insurance was brought home to the in- 
sured before the payment thereof, there is no presumption that his authority to 
receive payment for premiums continued, since after such first payment of said 
first premium his authority was limited by the terms of the policy, or rather the 
insured had knowledge by its terms that premiums could be paid only at the home 
office or to an authorized agent of the company “but only in exchange for the com- 
pany’s official receipt, etc.,” and, “No person has any authority to collect a premium 
unless he then holds said official premium receipt.” 

[2] Of course, due payment of the premium might have been made without 
receiving such a receipt, but the burden of proof would be on the party claiming 
said insurance to show that it had been paid, when disputed; and there was no 
testimony showing the payment of this premium to an authorized agent or that 
the company itself ever received the money. 

If it had been shown that the money was paid in fact to the insurance com- 
pany, a different question would be presented; but there is no such question in 
this case of ratification, or estoppel of the company to deny the payment. 

In United Friends of America v. Phillips (Ark.) 52 S.W.(2d) 628, cited by 
appellant, the facts are unlike those in this case and it has no application here, 
being altogether different, the dues or premiums therein having been actually paid 
to and received by the secretary, which was a sufficient payment under the circum- 
stances. 

[3] There was no issue to be submitted to the jury upon the undisputed proof 


herein, and the court did not err in directing a verdict, and the judgment must be 
affirmed. 


It is so ordered.. 
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AETNA LIFE INS. CO. v. DAVIS et al. No. 4—2971. 
Supreme Court of Arkansas. April 17, 1933 
Rehearing Denied June 19, 1933. 
60 Southwestern Reporter (2d) 912. 
1. INSURANCE: 

Insurance contracts should be construed to effectuate parties’ intention, and 
doubtful questions should be resolved in favor of insured. 

(For other cases, see Insurance, Dec. Dig. § 146[1, 3].) 

2. INSURANCE. 

Under policy precluding recovery for period greater than six months prior 
to proof of disability, where not made and received within 90 days after disability 
has commenced, insured’s failure to make proof 90 days prior to expiration of 
policy held not to absolutely defeat his right of recovery (Crawford & Moses’ 
Dig. § 6155). 

Proof of disability was intended to give insurer an opportunity to 
investigate the facts affecting the question of its liability, and extent 
thereof, and, if the disability existed and commenced when the contract 
was in force, it was immaterial how or when proof was made, if within 
the statutory period, since the opportunity to investigate was given insurer 
when the complaint was filed, and no prejudice could result, since no claim 
was made for benefits accruing before the filing of the complaint, and 
the statute, Crawford & Moses’ Dig. § 6155, prescribing a penalty or 
attorney's fees, was not invoked 
(For other cases, see Insurance, Dec. Dig. § 539[5].) 

4. INSURANCE. 


Evidence warranted finding that insured was totally and permanently dis- 
abled before default in payment of policy premiums, notwithstanding insured 
worked at remunerative wage afterwards. 

(For other cases, see Insurance, Dec. Dig. § 665]5].) 

5. INSURANCE. 

Evidence that insured was unable to do all substantial acts necessary in 
conduct of any vocation in which he was fitted to engage in usual way without 
peril to his health held to show insured was “totally and permanently disabled” 
within policy. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

6. INSURANCE. 


Payment of premium due after insured became disabled held unnecessary to 
support recovery of disability benefits, where policy waived premiums falling due 
during disability. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

7. INSURANCE. 

Insurer’s denial of liability for disability benefits on ground that policy lapsed 
for default in premium payment held renunciation of insurance contract authoriz- 
ing insured to sue for damages and recover present value of payments accruable. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

Appeal from Circuit Court, Scott County; J. Sam Wood, Judge. 

Suit by Harvey A. Davis and another against the Aitna Life Insurance 
Company. Judgment for plaintiffs, and defendant appeals. 

Affirmed. 

James B. McDonough, of Fott Smith, for appellant. 

John P. Roberts, of Fort Smith, for appellees. 

BuTLER, Justice. 


On January 6, 1932, Harvey A. Davis and Riley T. Davis brought this suit 
to recover for total and permanent disability benefits against the A®tna Life 
Insurance Company on a policy issued by the company to Harvey A. Davis on 
July 11, 1925, in which Riley T. Davis was named as beneficiary. It was alleged 
that Harvey A. Davis became totally and permanently disabled by disease during 
the time the said policy was in full force. A breach of the contract was alleged 
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for which anticipatory damages were laid in the sum .of $2,999, for which judg- 
ment was prayed. 

The defendant company made answer, admitting the issuance of the policy, 
but denying that the plaintiff became totally and permanently disabled at a time 
when the policy was in effect, and alleged failure to pay the annual premium due 
July 11, 1930, when due or within the grace period; and “by reason of such 
failure the said policy wholly lapsed and became null and void on and after 
August 11, 1930.” 

On a trial of the case under the evidence adduced there was a verdict and 
judgment in favor of the plaintiff in the sum of $2,500. 

The applicable part of the policy is as follows: “If, before default in pay- 
ment of premium, the insured becomes totally and permanently disabled by bodily 
injuries or disease and is thereby prevented from performing any work or con- 
ducting any business for compensation or profit, the following benefits will be 
available : 

“When Such Disability Occurs Before Age Sixty 

“A waiver of the payment of premiums falling due during such disability, and 
an income of ten dollars a month for each one thousand dollars of the sum 
insured payable to the life owner each month in advance during such disability. 

“If before attaining the age of sixty years the insured becomes totally disabled 
hy bodily injuries or disease and is thereby prevented from performing any 
work or conducting any business for compensation or profit for a period of 
ninety consecutive days, then, if satisfactory evidence has not been previously 
furnished that such disability is permanent, such disability shall be presumed to 
be permanent. In such a case, benefits shall accrue from the expiration of the 
said ninety days, but not from a date more than six months prior to the date that 
evidence of such disability satisfactory to the company is received at its Home 
Office. No benefit shall accrue prior to the expiration of said ninety days unless 
during that period evidence satisfactory to the company is received at its Home 
Office while the insured is living that the total disability will be permanent, in 
which event benefits will accrue from the commencement of disability.” 

Counsel for the defendant insurance company challenge the correctness of 
the ruling and judgment of the court below on a number of grounds which will 
be considered in the order suggested. 


[1, 2] 1. The first ground for reversal presented by counsel and upon which 
he seems chiefly to rely is that plaintiff “failed to prove that Harry A. Davis 
made proof to the Home Office of the Company as required by the policy and 
for that reason there can be no recovery in this case.” In developing this con- 
tention, counsel assert that “the failure of the insured to make proof ninety days 
prior to the expiration of the policy defeats absolutely plaintiff’s right of recovery.” 
This contention and the supporting argument appears to be based on _ the 
assumption that the contract of insurance prescribed the time, form, and _ place 
of the making of proof of disability, and that the failure to do this in the manner 
specified works a forfeiture of the insured’s right to recover. There may be 
such conditions in contracts of insurance, but we do not find any such in the 
one before us. It is a familiar rule that contracts of insurance should be con- 
strued so as to effectuate the intention of the parties, and in cases of ambiguity 
the doubtful questions should be resolved in favor of the insured. In order 
to sustain the contention of the appellant, something must be read into the policy 
which the appellant company failed to incorporate therein. The only restriction 
we find in the contract is that no recovery can be had for a period of time 
greater than six months previous to the date the proof of disability is made and 
received by the company where it is not made and received within ninety days 
after the disability has commenced. There is no mode specified by which the 
proof of loss is required to be made or how it is to be transmitted to the 
insurer. From a fair consideration of the contract, the right to recover must 
be based on the total and permanent disability occurring during the life of the 
contract and not on any particular time when proof is made and received. Hope 
Spoke Co. v. Maryland Casualty Co., 102 Ark. 1, 143 S. W. 85, 38 L. R. A. 
(N. S.) 62, Ann. Cas. 1914A, 268; Sovereign Camp, W. O. W. v. Meek, 185 
Ark. 419, 47 S.W.(2d) 567. 
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If, therefore, the disability exists and commenced when the contract was in 
force, it is immaterial how or when proof is made, if within the statutory 
period, and recovery may be had for the damage sustained, excluding that 
occurring beyond -six months from the time proof is made. As stated in the 
case of Hope Spoke Co. v. Maryland Cas. Co., supra, the proof of disability 
is intended to give the insurer an opportunity to investigate the facts affecting 
the question of its liability and the extent thereof. This end is served when 
the complaint is filed, and no prejudice can result if, as in the instant case, no 
claim is made for benefits accruing before the filing of the complaint or the 
statute (Crawford & Moses’ Dig. §6155) prescribing a penalty or attorney’s 
fee is not invoked. 

[3-5] 2. The second, third, and fourth grounds for reversal are based on 
the contentions (a) that the evidence is insufficient to prove that the insured 
was totally and permanently disabled prior to, the lapse of the policy, (b) which 
it is claimed occurred when plaintiff failed to pay the premium due July 11, 
1930, on or before the expiration of the grace period, and (c) there can be 
no recovery upon a permanent disability arising prior to the lapse of the policy. 

The policy was issued on July 11, 1925, and the annual premiums were 
regularly paid when due down to July 11, 1930. The premiums were payable in 
advance, and the time for paying the premium due on July 11, 1930, did not 
expire until August 11, 1930. The policy was written when the insured was nine- 
teen years old. In April, 1926, the insured entered the State Sanitorium at Boone- 
ville suffering with tuberculosis, and was discharged from that institution in 
January, 1927, during which time he was paid five monthly installments of sick 
benefits. On his discharge from the sanitorium the superintendent caused 
to be sent to the insurer (at whose request we are not advised) a 
certificate stating that the insured “is now leaving the  sanitorium with 
an arrested case (tuberculosis) and in good physical condition.” The insurer 
paid no further monthly benefits, and the insured paid the annual premium 
falling due in that year and for the years subsequent, including the year 
ending July 10, 1930. The evidence tendered by the insured and accepted by the 
jury is to the effect that, while he was in the sanitorium, acting under the orders 
of the physician in charge, he did some light work in the institution occupying 
him about two hours a day, for which work he was paid; that on his discharge 
he was directed by the physician to rest and eat wholesome and nutritious food, 
and these directions he attempted to follow as much as he was able. After 
leaving the sanitorium, he took his temperature for a time, and began in the 
afternoons to have a rise in temperature. Just when this began after his 
discharge is not shown, but, as stated by him, he had a little temperautre in the 
afternoons “all along.” In the summer of 1927 he tried to do some work on the 
farm, but could only do a small amount of work, and soon had to quit. He 
tried to do other work. In 1928 he began to work for a lumber company, but 
was unable to continue long in this employment. As he expressed it, “I tried it, 
did not hold out very long.” He was unable to work in 1929. About July 1, 
1930, he secured employment with a construction company on a state highway. 
He soon became unable to do the work first assigned him, and was given lighter 
work keeping time and turning on and off the water at a pump station as 
required. He was unable to put in a whole day during this time—was obliged 
frequently to rest and was spitting up blood. He stayed with this job several 
weeks, finally quitting some time in August. Before beginning the highway job 
he suffered with pains in his lungs and ran a temperature in the afternoons. 

Dr. J. T. Riley, who is now and has been in charge of the State Sanitorium 
at Booneville for some time, but who was not in charge when insured was first 
received, testified in the case, and was given a history of the insured from the 
time he entered the sanitorium in April, 1926, down to and including the time 
he was working on the highway in 1930. Witness was asked whether or not in 
his opinion the insured was able ot perform any work for compensation or profit. 
After some colloquy between counsel for the defendant and the court, witness 
stated in effect that during these times the insured was unable to do any work, 
and that in his opinion the insured was totally and permanently disabled. 

Another physician testified to the effect that one who, suffering from active 
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tuberculosis, on being treated in the sanitorium, is discharged with an arrested 
case, should do no work for at least two years after leaving the sanitorium: 
that, when the insured was again received into the sanitorium, he was afflicted 
with marked active tuberculosis. 
The evidence adduced on behalf of the plaintiff, having been accepted by the 
- jury, must be considered in the light most favorable to him and given its strongest 
weight, and, when so considered, is ample to warrant a finding that the insured 
was totally and permanently disabled within the meaning of the policy in July 
and August, 1930, and, indeed, had been at all times from the date of his dis- 
charge from the sanitorium in 1927. It is argued that, since the insured worked 
in July and August of 1930 at a remunerative wage, that is sufficient to establish 
the fact that he was not suffering from a total and permanent disability within 
the meaning of the contract sued on. We do not think that this fact is conclusive 
of the question. The evidence in this case shows that the insured was a farm 
laborer, and it is reasonable to infer that he was without training or experience 
which would enable him to conduct with success any business cr be able to make 
a living except by manual labor. This being his situation, in order to 
any work or conduct any business for compensation or profit, more is 


than mere strength to perform any given task or to follow any certain 
for a time. 


perform 
required 

vocation 
It must exist to the extent as would enable one to do all the substan- 
tial acts necessary in the performance of the work or yocation in the usual and 
customary manner. This expression connotes the ability, moreover, to do the 


work or follow the vocation without suffering physical pain caused thereby and 
without danger to one’s physical well-being. 


One of the physicians expressed it 
in the following way: 


When asked if he thought a man was totally disabed 
when he had recently worked at a job for $2 per day, answered, “You can work 
a horse when he is sick but it wouldn’t be to the best interest of the horse”; 
and Dr. Riley said, “The fact that he worked and earned $2.00 a day would not 
convince me that he was able to do so.” 

It clearly appears from the evidence that the insured was never at any time 
since April, 1927, able to do all the substantial acts necessary in the conduct of 
any vocation in which he was fitted to engage in the usual and customary way 
without peril to his health; he was therefore totally and permanently disabled 
within the meaning of the policy. A®tna Life Ins. Co. v. Spencer, 182 Ark. 496, 
32 S.W.(2d) 310; Missouri State Life Ins. Co. v. Snow, 185 Ark. 335, 47 S.W. 
(2d) 600; Travelers’ Protective Ass’n v. Stephens, 185 Ark. 660, 49 S.W.(2d) 
364: Mutual Life Ins. Co. of New York v. Marsh (Ark.) 56 S.W.(2d) 433. 

[6] It is sufficient to say on the third and fourth grounds urged for reversal 
that it was immaterial whether or not the premium due July 11, 1930, was paid, 
and there was no lapse of the policy because te total and permanent disability 
commenced prior to that date, and under the provisions of the contract there 
were no premiums due as they were waived. 

[7] The fifth ground urged is that the plaintiff is not entitled to recover 
present value of the payments upon the theory that the defendant breached the 
contract. This contention cannot be sustained because liability was denied on 
the ground that the policy lapsed for failure to pay the annual premium betore 
the expiration of the grace period, August 11, 1930. This was a renunciation oi 
the contract on the part of the insurer, and brings this case within the rule an- 
nounced in Roehm vy. Horst, 178 U. S. 1, 20 S. Ct. 780, 44 L. Ed. 953, followed 
in Kirchman v. Tuffli Bros. Pig Iron & Coke Co., 92 Ark. 111, 122 S. W. 239, 
and in Liberty Life Ins. Co. v. Olive, 180 Ark. 339, 21 S.W.(2d) 405; A&tna Life 
Ins. Co. v. Spencer, supra; Travelers’ Protective Ass’n v. Stephens, supra; Na- 
tional Life & Accident Ins. Co. v. Whitfield (Ark.) 53 S.W.(2d) 10; Atlas Life 
Ins. Co. of Tulsa v. Bolling (Ark.) 53 S.W.(2d) 1. The rule in those cases may 
be thus stated: “ * * * If the insurer renounces the continuing contract of insur- 
ance, upon his part, and unequivocally refuses in advance of its maturity to per- 
form it, the insured may at his option take the insurer at his word. The insured 
is then relieved of the duty of further performance on his part, and may main- 
tain an action at law for damages, before the specified date of expiration. * * * ij 

It is contended in the last place that the court erred in giving and refusing 
certain instructions. We have examined these instructions with care, and are of 
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the opinion that they correctly submitted the issues to the jury in accordance 
with the views we have expressed. If there was any error, it was in favor of 
the appellant, and it therefore has no cause to complain. 

Let the judgment be affirmed. 


FIRST SLOVAK WREATH OF FREE EAGLE vy. McCRANN et al. 
Supreme Court of Errors of Connecticut. June 13, 1933. 
106 Atlantic Reporter 678. 
1. INSURANCE. 


Designations of beneficiaries in benefit certificate must be within classes pre- 
scribed by, and conform to, statute (Gen. St. 1930, § 4271). 

(For other cases, see Insurance, Dec. Dig. § 770.) 

2. INSURANCE. : f 

Member's designation of his estate as beneficiary of benefit certificate in vio- 
lation of statute and by-law, held void, requiring distribution of death’ benefits 
directly to next of kin within classes of relatives designated by statute and iden- 
tical by-law (Gen. St. 1930, § 4271). 

(For other cases, see Insurance, Dec. Dig. $§ 769, 777.) 

3. INSURANCE. 

Member of mutual benefit association has no property rights in fund which 
association undertakes to pay upon his death, but only power of appointing bene- 
ficiary (Gen. St. 1930, § 4271). 

(For other cases, see Insurance, Dec. Dig. 

Appeal from Court of Common Pleas, F 
Judge. 

Action of interpleader by the First Slovak Wreath of the Free Eagle to de- 
termine the rights of Reverend Walter A. McCrann, executor, and others in and 
to a death benefit due from plaintiff; tried to the court. Judgment for defendants 
Komara, Bekech, and Cirbus, and defendant McCrann appeals. 

No error. 

Argued before Maltbie, C. J., and Haines, Banks, and Avery, JJ. 

John J. Cullinan and Bernard H. Trager, both of Bridgeport, for appellant. 

Benjamin M. Leipner, of Bridgeport, for appellees. 
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rfield County; Samuel C. Shaw, 
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INDUSTRIAL LIFE & HEALTH INS. CO. v. COFIELD. 
Supreme Court of Florida. May 24, 1933. 
148 Southern Reporter 549. 
1. INSURANCE. 

Insurance company, collecting past due premiums, cannot forfeit policy for 
nonpayment thereof on due dates, without notifying insured, though policy pro- 
vides that only certain officers of company may reinstate policy. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 

2. INSURANCE. 

_Insured’s forbidden act leading to forfeiture of policy, as distinguished from 
waiver of contractual clause, may be waived by insurer’s representatives’ acts incon- 
sistent with forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 372.) 

3. INSURANCE. 

Insurer failing to prevent its agents from collecting premiums on lapsed 
policies may be estopped to deny agent’s authority to revive policy thereby. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

srown, J., dissenting. 

En Banc. 


Action by John Cofield against the Industrial Life & Health Insurance Com- 
pany. A judgment of the Civil Court of Record for plaintiff was affirmed by the 
Circuit Court, and defendant brings certiorari. 

Writ denied. 


Holland, Rogers & Hazard, of Jacksonville, for petitioner. 





554 The Insurance Law Journal, Vol. 81 [Oct., 1933 


E. J. Kirk, of Jacksonville, for respondent. 

Davis, Chief Justice. 

This is a petition for certiorari seeking to quash a judgment of affirmance 
heretofore entered by the circuit court of Duval county on an appeal taken from 
a judgment recovered against petitioner in the Duval county civil court of record. 

The circuit court according to its written order disclosed by the transcript 
affirmed the judgment complained of because it appeared in the evidence that 
while insured at times had considerably delayed the payment of his premiums be- 
yond the times they were due, that nevertheless the insurer had at no time ever 
sought to take advantage of the provisions of the policy by which it could have 
avoided same on account of nonpayment of the premiums nor did it appear that 
insurer had even indicated to the insured that it relied on a lapse of the policy 
from such default, but on the contrary had actually collected and retained pre- 
miums from the insured out of time and thereby had precluded itself from insist- 
ing on a forfeiture under the following clauses appearing in the policy sued on: 

: ‘Period of grace. A grace period of four weeks will be granted for the 
payment of any premium after the first, during which time the Insurance will con- 
tinue in force. If death should occur within the days of grace, all overdue pre- 
miums shall be deducted from the amount payable hereunder; but neither this 
concession nor the acceptance of any over-due premium shall create an obligation 
on the part of the Company to receive premiums which are over four weeks in 
arrears. 

“ ‘Revival. Should this policy become void in consequence of non-payment of 
premium, it may be revived, if not more than fifty-two premiums are due, upon 
payment of all arrears, and the presentation of evidence satisfactory to the Com- 
pany of the sound health of the insured.’ ” 

“ ‘Alteration of contract. No person except the President or Secretary has 
the power to modify or, in the event of lapse, to reinstate this Policy, or to extend 
the time of payment of a premium. No agent has the power on behalf of the 
Company to waive any forfeiture, or to bind the Company by making any promise, 
or by making or receiving any representation or information.’ ” 

[1] The recognized rule in this state is that an insurer under clauses of 
the kind just quoted cannot secure and retain the benefit of the collection of its 
premiums when past due, and at the same time, without notification to the in- 
sured, insist upon a forfeiture of the policy by lapse of same for nonpayment of 
premiums on the precise days they were due under the strict conditions of the 
contract. Palatine Ins. Co. v. Whitfield, 73 Fla. 716, 74 So. 869. 

The operation of the foregoing rule is not defeated by a provision in the 
policy to the effect that only the president or secretary of the company can 
agree to a reinstatement in the event of a lapse. 


[2| A forbidden act of the insured that leads to forfeiture, may, as dis- 
tinguished from the waiver of the contractual clause itself as a part of the con- 
tract, be itself waived by acts or conduct of the insurer’s representatives acting 
in a manner inconsistent and irreconcilable with the idea that a forfeiture has 
taken place. Palatine Ins. Co. v. Whitfield, supra. 


[3] Negligence of an insurance company in failing to properly supervise and 
control the affairs of its agents by preventing their continued collection of pre- 
miums from policyholders whose policies it must necessarily be informed have 
already lapsed from nonpayment of premiums, may lead to an estoppel against 
the insurer to deny its agent’s authority to revive the policy by the acts that 
the agent does in collecting premiums, out of time. Dispatch Printing Co. v. Na- 
tional Bank of Commerce, 109 Minn. 440, 124 N. W. 236, 50 L. R. A. (N. S.) 74. 
This does not mean that a mere collecting agent has any power to vary, alter, or 
modify the insurance contract, or to extend the time for payment in order to 
prevent a lapse, or to enter into an agreement by which the lapse is to be 
waived in violation of the contractual terms, but it does mean that insurers who 
are presumed to know from their records the exact time when policies have 
lapsed, may become estopped to claim a forfeiture by lapse for nonpayment of 
particular premiums when they have allowed their collecting agents to subse- 
quently continue with apparent authority to make collections from the defaulted 
policyholder in ignorance of the company’s undisclosed intent to insist on its ac- 
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crued forfeiture rights. This does not change or vary in any way the contract 
itself. The contract remains the same as before the estoppel. 

The lower court decided the appeal on the foregoing salutary principles of 
law, which we approve. The petitioner for certiorari here has fully briefed his 
case in support of this application for the writ and it appearing from the record 
and petitioner’s own presentation of his objections that the lower court did pro- 
ceed according to the essential requirements of law in affirming the judgment of 
the civil court of record, the writ ought to be denied and it is so ordered. 

Certiorari denied. 

Whitfield, Ellis, Terrell, and Buford, JJ., concur. 

Brown, J., dissents. 


METROPOLITAN LIFE INS. CO. v. DEKLE. No. 22852. 
Court of Appeals of Georgia, Division No. 1. June 13, 1933. 
169 Southeastern Reporter 767. 
INSURANCE. 


Undisputed evidence that life policy sued on had lapsed for nonpayment of 
annual premium before insured’s death and had never been reinstated, there being 
no evidence of waiver by insurer, required directed verdict for insurer. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 

Error from City Court of Thomasville; Roscoe Luke, Judge. 

Suit by A. B. Dekle against the Metropolitan Life Insurance Company. 
Judgment for plaintiff. defendant’s motion for a new trial was overruled, and 
defendant brings error. 

Reversed. 

Pottle, Farkas & Cobb, of Albany, for plaintiff in error. 

B. B. Earle, of Thomasville, for defendant in error. 

Syllabus Opinion by the Court. 

Broyies, Chief Judge. 

1. This was a suit upon a policy of life insurance. The undisputed evidence 
showed that the policy, under its terms, had lapsed, for nonpayment of the annual 
premium thereon, several months before the death of the insured, and that it 
had never been reinstated; and there was no evidence which showed that the 
insurance company had waived any of the provisions of the policy concerning the 
lapsing or the reinstatement of the policy. Furthermore, the plaintiff did not 
plead any such waiver, but instead expressly alleged in her petition that she had 
“performed all of the conditions imposed upon her” by the policy of insurance 
sued upon. Properly construed, this statement means that both she and the 
insured had performed all the conditions imposed upon them by the policy of 
insurance sued upon. It follows that, even if there had been proof tending to 
show such a waiver, she was not entitled to recover. Security Ins. Co. v. Jack- 
son, 43 Ga. App. 13, 158 S. E. 457: Frye v. Continental Life Ins. Co., 43 Ga. 
\pp. 849, 160 S. E. 544. However, the judgment in the instant case, overruling 
defendant’s motion for a new trial, is reversed on the grounds first stated, to wit, 
that the undisputed evidence demanded a finding that the policy had lapsed several 
months before the death of the insured, and had never been reinstated; and there 
was no evidence that the provisions of the policy in reference to the lapsing or 
the reinstatement of the policy had been waived by the insurer. A verdict for 
the defendant should have been directed. 

2. As the above-stated ruling controls the case, the special grounds of the 
motion for a new trial are not passed upon. 

Judgment reversed. 

Sutton and Guerry, JJ., concur. 

MacIntyre, J., disqualified. 

BAYLES v. JEFFERSON STANDARD LIFE INS. CO. No. 4413. 

Court of Appeal of Louisiana. Second Circuit. June 5, 1933. 
148 Southern Reporter 465. 
2. INSURANCE. 


Where suicide is interposed as defense under life insurance policy, insurer 
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has burden to establish defense with reasonable certainty, if proof consists of 
circumstantial evidence only. 

(For other cases, see Insurance, Dec. Dig. § 665[6].) 

3. INSURANCE. ‘ ' ' 

Degree of proof of suicide, interposed as defense under life policy, required 
to overcome presumption against suicide, is that which excludes every other “rea- 
sonable hypothesis” as to cause of death. ; : 

The phrase “reasonable hypothesis” means, or is the equivalent of, 
moral certainty. If the circumstantial evidence in support of a theory of 
suicide is sufficiently strong to produce in the mind of the judge or jury 
moral certainty that deceased did take his own life, then the require- 
ments of law are met, when it declares that such evidence must exclude 
every reasonable hypothesis other than that death was self-inflicted. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 

4. INSURANCE. ' 

In suit on life policy wherein insurer interposes defense of suicide and evi- 
dence is circumstantial, motive for suicide is relevant and material. 

Where defense of suicide is interposed in suit on life insurance pol- 
icy and evidence is circumstantial, motive for committing suicide is ma- 
terial and relevant because in cases where the balance is even as to 
whether death was accidental or intentional, establishing a motive for 
self-destruction overcomes the legal presumption, always present, against 
such act on the part of the insured. 

(For other cases, see Insurance, Dec. Dig. § 659[2].) 

5. INSURANCE. 
_ Evidence held to establish that insured committed suicide within one year 
from date of policy, precluding recovery thereunder except to extent of premiums 
paid, with interest. 
(For other cases, see Insurance, Dec. Dig. § 665[6].) 
7. INSURANCE. 

Whether insured committed suicide within terms of life policy is question of 
fact for judge or jury, determinable from all evidence. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 

10. INSURANCE. ; — . 

In suit on life policy, wherein insurer interposed defense of suicide, testimony 
disclosing general understanding in surrounding country that insured committed 
suicide held admissible. 

(For other cases, see Insurance, Dec. Dig. § 659[2].) 

11. INSURANCE. paw 

In suit on life policy, wherein insurer interposed defense of suicide, long de- 
lay before bringing suit would not preclude recovery if evidence otherwise estab- 
lished right thereto. 

(For other cases, see Insurance, Dec. Dig. § 615.) 

Appeal from Third Judicial District Court, Parish of Union; E. L. Walker, 
Judge. 

Suit by H. G. Bayles against the Jefferson Standard Life Insurance Com- 
pany. From part of judgment rejecting plaintiff's demands, the plaintiff appeals. 

Judgment affirmed. 

Shotwell & Brown, of Monroe, for appellant. 

Theus, Grisham, Davis & Leigh, of Monroe, for appellee. 

TALIAFERRO, Judge. 

On April 26, 1922, defendant company issued a policy of life insurance to 
Basil Bayles, of Union parish, La., for $1,000, insuring his life for the period of 
one year, with H. G. Bayles, father of the insured, named as beneficiary. The 
policy contains a “double indemnity” provision whereby the defendant agreed to 
pay the beneficiary an amount equal to double the face of the policy if, while it 
was in effect, the death of the insured resulted from bodily injury within 90 days 
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after the occurrence of such injury, provided death resulted directly and inde- 
pendently of all other causes from bodily injury effected solely through external, 
violent, and accidental means, while the insured was sane and sober, etc. The 
following provision is also incorporated in the policy: 

“In case of self-destruction committed, whether sane or insane, within one 

year from the date herein, the extent of recovery hereunder shall be the premium 
aid.” 
The beneficiary, H. G. Bayles, brought this suit on March 4, 1932, to recover 
double the face of the policy, or $2,000 and interest, alleging that his son, the 
insured, was killed on April 6, 1923, while said policy was in force, by virtue of 
a pistol being accidentally discharged. The giving of timely notice of death to 
defendant and request for regular forms for filing proof of death is alleged. 
These were refused, and on May 16, 1923, it is further alleged, defendant, without 
just cause, denied liability and declined to pay plaintiff any amount in excess 
of the first premium paid on the policy. 

Defendant admits the death of the insured, as alleged, but denies that his 
death fell within the “double indemnity” provision of the policy, and denies that 
insured was killed accidentally, but, on the contrary, avers that he committed 
suicide within one year after issuance of said policy on his life, and therefore 
nothing is due by it under the terms of the policy, except the premium paid. This 
amount, with interest and court costs to time of commencement of trial of the 
case, it is admitted, was tendered to plaintiff before the trial began. 

Defendant prays that plaintiff’s demands be rejected, except as to $27.52, with 
interest, being the premium paid by deceased. In the alternative, it prays that 
in the event any recovery whatever should be had under the policy, other than 
the return premium, such recovery should be limited to $1,000. 

There was judgment in favor of plaintiff for $27.52, with 6 per cent. per 
annum interest from May 16, 1923, until May 26, 1932, date of tender, with costs 
accrued to that time. In all other respects, plaintiff's demands were rejected with 
costs. This appeal is prosecuted by plaintiff. 

The pivotal question in the case is whether the insured took his own life, 
The case was fought out primarily on this issue in the lower court after the in- 
sured had been dead over nine years. The trial judgment decided that the defense 
of suicide had been established and, as death occurred within one year from date 
of the policy, no recovery thereunder could be had beyond the amount paid as 
premium. 

On the morning of April 6, 1923, Basil Bayles, the insured, accompanied by 
R. B. Henry, a brother-in-law, drove to the store of one Jim Aulds, not many 
miles from the farm and home of plaintiff, and on entering the store asked Aulds 
to sell him some cigarettes, and, as Aulds turned to reach for the cigarettes, 
Bayles, at close range, fired four shots at him, three taking effect, producing 
death almost instantly. Bayles re-entered the car, driven by Henry, and pro- 
ceeded towards his father’s home, picking up his sister, Lillie Bayles, on the way. 
Arriving at plaintiff’s home, Bayles and his sister got out of the car, while Henry 
drove off. No quarrel or angry words preceded the shooting of Aulds, and, so 
far as the record reveals, the crime was deliberate and unprovoked. The slayer 
did declare immediately after the homicide that Aulds had threatened his life and 
he had to kill him, and in the same breath declared he intended to kill another 
man by the name of Guyce. 


When young Bayles and his sister entered their father’s home, the latter 
broke the news that Aulds had been slain by her brother, and, as might be ex- 
pected, considerable confusion, and discussion of the matter among the members 
of the family and others present, ensued. Naturaly it was expected that the 
sheriff of the parish would soon be in search of young Bayles to arrest him. An 
effort was made to induce Basil to give up his weapon and surrender to the au- 
thorities, but he declined to consent to do either, stating he would not submit to 
arrest. It was then his father told him he would have to leave the place as ne 
did not want any trouble there. Plaintiff and his son, the insured, left the house 
and walked down to the barn, over 40 yards distant, and returned. What was 
said or done by either on this trip is not disclosed by the record. The father was 
hot interrogated thereon and no other person was present. Then deceased and 
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his younger brother, Christy, left the house and went to or near the barn, 
Christy returned to the house, leaving Basil some 30 or 40 steps therefrom, and 
after the lapse of a few minutes, possibly not so long, a shot was heard in the 
direction of the barn, and he and others present rushed out in that direction and 
found Basil at length on the ground with a bullet hole in his forehead, to the 
left of the center thereof, and about midway between the left eyebrow and the 
hair line. It penetrated the head, making its exit at a point on a level with the 
point of entrance. His feet were about two feet from the lot fence, and his 
head and shoulders four feet therefrom. He was lying partly on his stomach and 
left side, with his left arm partly under his body and his right hand over or on 
his head and face. There is dispute as to the exact location of the pistol, with 
reference to the body. The first person reaching the body, Johnnie Reeves, says 
it was against his side and left arm, while Christy Bayles says it was midway 
between the head and the fence. One exploded pistol cartridge was found near 
the body, and one unexploded remained in the gun. There were no eyewitnesses 
to the tragedy. Johnnie Reeves says he and Roy Bayles, brother of deceased, age 
ten and twelve years, respectively, at the time, were peeling onions in plaintiff's 
garden, and he testified that he saw deceased and his brother, Christy, talking in 
the lot immediately before Christy went into the house, and when he heard the 
shot, he could dimly see the body going down slowly behind the (garden) picket 
fence. Roy Bayles did not testify in the case. 

The pistol that killed Aulds and Basil Bayles was a 32-caliber German make. 
The wound on deceased’s head, at the point of entrance of the bullet, was smooth, 
round, described by several witnesses as being about the size of a pea. The 
wound at point of exit was larger. Whether there were powder burns or tattoo 
marks about the front wound has been discussed at length and many witnesses, 
who viewed the body of the insured before and after it was prepared for burial. 
testified specifically on this question. Plaintiff contends, in support of his position 
that the insured met death by accidental discharge of his weapon, that there was 
complete absence of such burns and marks, while defendant insists that such were 
present. Plaintiff and five witnesses testified that there were no powder burns or 
tattooing about the wound, while a greater number gave evidence for defendant 
directly contradictory of this testimony on behalf of plaintiff. Plaintiff's wit- 
nesses were his sons and cousins, while those who testified for defendant were 
plaintiff's neighbors and long-time acquaintances. The record discloses no reason 
nor suggestion why their testimony should not be accepted at face value. Among 
these witnesses for defendant was a deputy sheriff who, having heard that de- 
ceased had killed Aulds, went to plaintiff's home to make arrest. He viewed the 
hody closely and was positive that there was a powder burn encircling the wound 
about the size of a half dollar. We think, and hold, that the evidence establishes 
with reasonable certainty that there were powder burns about the wound on de- 
ceased’s forehead. Certainly it preponderates in favor of that conclusion. 

The materiality of the presence or absence of powder burns about a gunshot 
wound bears upon the important question of the distance intervening between the 
muzzle of the gun and the point of entrance of the bullet. Beyond a certain dis- 
tance, dependent upon the character of weapon, a gunshot will not register pow- 
der burns upon the flesh, and, within certain distances, it will do so. 

Plaintiff theorizes that because, as he contends, no powder burns were notice- 
able about the wound on his son’s forehead, the weapon, when discharged, was 
farther from his head than the arm’s length, and, therefore. must have fallen to 
the ground and fired, or must have been thrown against the nearby fence or otlier 
object and discharged, in an effort to get rid of it. The fact that deceased re- 
fused to surrender the pistol to his father, and others who requested him to do 
so, argues strongly against the theory that he attempted to throw it away. The 
proximity of the gun to deceased's body, after he had fallen to the ground, neg- 
atives the theory that it had been thrown against the fence. This fence 1s 
shown to be constructed of parallel boards. nearest the ground, nailed to posts 
with two strands of barbed wire above the boards. The bullet having gone 
through the head on a level, straight line, makes it certain the pistol, when fired, 
was pointed towards the forehead on a line level with the course of the bullet, 
or else it was in a position below and perpendicular to and _ pointing 
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towards the forehead when fired. This latter position would have been barely 
possible, but improbable. It is possible the gun could have fallen from the poc- 
ket or hand of deceased and struck on its butt, or handle end, with the barre! 
pointing up, and fired while in this position, as deceased, in the effort to pick it 
up, bent forward with face towards the ground. But, when we consider the 
weight of the pistol and the inappreciable interval of time for it to fall two or 
three feet, it seems obviously improbable that an accident could have happened in 
this way; and again, had it so happened, the body would have likely been in a 
crumpled position, or, if at length, with the front of the face and stomach 
against the ground. 


The evidence of Johnnie Reeves supports the conclusion that deceased was 
standing erect when the pistol fired. The position of the body and limbs, when 
first seen, after the shot was fired, also supports this theory. There remains but 
one other theory, with respect to the position and location of the pistol when it 
fired the bullet into Bayles’ head, to be considered. That theory is that the gun 
was in the hand or hands of deceased when fired. We think it has ceased to be 
a theory, but has evolved, in view of the undisputed evidence, circumstances and 
rational inferences arising therefrom, into an established fact that the pistol was 
held by deceased when it discharged the shot that ended his life. Whether one 
or both hands held the gun when fired is not material. Whether the firing of the 
pistol was accidental or intentional, of course, is material. If the pistol was 
held in the hand or hands of deceased when it fired, and we have reached the 
conclusion that it was so held, whether it was fired intentionally or accidentally, 
powder burns and tattoo signs should have been easily noticeable about the 
wound. The fact that the powder burns covered a small circular area around 
the wound, with tattooing therein, is convincing proof that the muzzle of the 
pistol was close to the head when fired. The powder, exploded and unexploded, 
had not the time or distance to cover, to spread over a larger area. 


“And where the course of the bullet made it certain that the revolver, when 
discharged, must have been pointing toward the right temple, and in line with a 
plane passing through the brain of the insured, the court said that this fact ‘irre- 
sistibly suggests that it must have been held in deceased’s own hand when fired.’ 
Voelkel v. Supreme Tent, etc., 116 Wis. 206, 92 N. W. 1104.” 17 Ann. Cas. p. 
% note. 

If the pistol was accidentally discharged, we are unable to conceive why or 
for what reason or purpose it was held in the position necessary to be held in, 
to send the bullet on a level through the head. This position placed the gun 
above the level of the eyes, and made it impracticable of inspection, if such were 
being attempted. No one, for the purpose of disengaging parts of such a weapon, 
or of disassembling the entire weapon, would hold it on a line or level with the 
forehead, when, if seen at all, would require the eves to be cast upward. 
Deceased would not have been examining the weapon then to inform himself of 
its mechanical efficiency, because, within an hour before, he had tested it out 
on Aulds. There seems to us but’ one rational inference to draw, and deduction 
to make, from the physical facts immediately bearing upon the death of Bayles, 
and which are supported by other facts and circumstances in the case, and that 
is that he intentionally fired the shot that brought his life to an end. 


“The fact that the pistol was held at right angles with the head when dis- 
charged, and that the deceased was standing upright, as indicated by the manner 
in which he lay when found, destroys utterly the presumption of accident, be- 
cause of the impossibility, to say nothing of improbability, of the firearm getting, 
by any other means than that of design, into the requisite position to cause the 
wound as it was caused. Agen v. Metropolitan Life Ins. Co., 105 Wis. 217, 80 
N. W. 1020, 76 Am. St. Rep. 905.” 17 Ann. Cas. 36 note. 

[1, 2] There is a legal presumption against self-destruction or suicide. The 
desire to live, and the natural disposition of every one to shrink from death, is 
axiomatic. When suicide is offered as a defense to a suit on a policy of insur- 
ance, the burden of proof is upon the insurer to establish that defense with rea- 
sonable certainty, when the proof consists of circumstantial evidence only. 


In Leman v. Manhattan Life Insurance Co., 46 La. Ann. 1189, 15 So. 388, 24 
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L. R. A. 589, 49 Am. St. Rep. 348, where the defense was that the insured com- 
mitted suicide, the court lays down the rule to be: 

“In such actions, when the defense is self-destruction, the burden of proof js 
on the insurer to establish the suicide; and when circumstantial evidence, only, is 
relied on, the defense fails, unless the circumstances exclude, with reasonable 
certainty, any hypothesis of death by accident, or by the act of another. Bliss, 
Ins. §§ 366, 367; Mallory v. Insurance Co., 47 N. Y. 52 [7 Am Rep. 410]; 
Phillips v. Insurance Co., 26 La. Ann. 404 [21 Am. St. Rep. 549].” 

This doctrine was affirmed in Daughtry v. Knights of Pythias, 48 La. Ann. 
1203, 20 So. 712, 55 Am. St. Rep. 310; Boynton v. Equitable Life Assur. Soc., 
105 La. 202, 29 So. 490, 52 L. R. A. 687; Valesi v. Mutual Life Ins. Co., 151 La. 
406, 91 So. 818; Canal-Com. Tr. & Sav. Bank v. Employers’ Liability Assur, 
Corp., 155 La. 720, 99 So. 542; Faulk v. Mutual Life Ins. Co., 160 La. 529, 107 
So. 395. 

[3] The rule announced in all these cases is that the degree of proof of 
suicide required to overcome the presumption against suicide was that it must 
exclude every other “reasonable hypothesis” as to the manner and cause of deati.. 
“Reasonable hypothesis” means, or is the equivalent of, moral certainty. The idea 
intended to be conveyed is similar to, but not exactly the same as, that conveyed 
in “reasonable doubt” beyond which the jury in criminal cases must be convinced 
before rendering a verdict of guilty. If the circumstantial evidence in support 
of a theory of suicide is sufficiently strong to produce in the mind of the judge 
or jury moral certainty that deceased did take his own life, then the require- 
ments of law are met, when it declares that such evidence must exclude every 
reasonable hypothesis other than that death was self-inflicted. 

In 14 Ruling Case Law, par. 417, p. 1237, the prevailing rule as to the weight 
and sufficiency of the evidence in support of the defense of suicide is stated 
to be: 

“The presumption against suicide will stand and be decisive of the case until 
overcome by testimony which shall outweigh the presumption. In reaching their 
conclusions as to whether a person has committed suicide, courts are .not tied 
down by the rigid rules of the criminal law, but are authorized to act upon cir- 
cumstantial, as well as direct, evidence. The quantum of evidence which is es- 
sential to overcome the presumption of suicide has been variously adjudicated. 
It has sometimes been said that there should be a preponderance of evidence, and 
again that the presumption against suicide easily yields to physical facts clearly 
inconsistent with it. The consensus of opinion, however, is that when circum- 
stantial evidence is relied upon to establish death by suicide, the party making 
the averment must prove it by facts which exclude every reasonable hypothesis 
of natural or accidental death.” 

[4] It is recognized by all authorities on the subject that in cases involving 
the question whether the deceased killed himself purposely, and the evidence is 
circumstantial, that motive for so doing is a pertinent factor and ofttimes its ex- 
istence or lack of existence turns the scales against or in favor of the theory of 
suicide. In cases where the balance is even as to whether death was accidental o-: 
intentional, establishing a motive for self-destruction overcomes the legal pre- 
sumption, always present, against such act on the part of the deceased. Webster 
v. New York Life Insurance Co., 160 La. 854, 107 So. 599. 

[5] The motive for Basil Bavles taking his own life abundantly appears in 
this record. He had just committed an unprovoked and deliberate murder, and 
knew the agents of the law would soon be on his trail. According to his own 
statement, within 30 minutes before he died, he had determined not to face 4 
court for trial, nor suffer imprisonment for the transgression of the laws of his 
country. His father had virtually ordered him to leave the family home to avoid 
the trouble that would follow a refusal to submit to arrest. 


Christy Bayles testified that while he and deceased were in the barn lot, im- 
mediately preceding the tragedy, it was agreed that they would leave that part of 
the country at once and go to New Orleans and other places. He states that de- 
ceased had requested that he secure some cash money from their father on a 
check Christy had, which he was in the act of doing when he heard the shot; 
that Basil had also requested that a suit of overalls be brought him from the 
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house, and that Christy bring his own pistol with ammunition for it and Basil's 
weapon. This testimony is relied upon by plaintiff to show that immediately be- 
fore the shot was fired, Basil had a fixed intention of fleeing the country and did 
not contemplate suicide. Why Basil remained out of the family home, while 
his brother returned to it for the purposes above mentioned, we are left only 
to conjecture. No doubt his mind was overwhelmingly depressed at the time be- 
cause of his unhappy predicament, and when alone to reflect upon his condition, 
there is little doubt the thought of becoming a perennial fugitive from justice 
and an exile from the family fireside, impelled him to take the tragic step. 

In the case of Webster v. New York Life Insurance Co., 160 La. 854, 879, 
107 So. 599, 608, supra, the court, commenting on the question of motive for 
suicide, says: 

“Likewise again, where the deceased kills himself immediately after commit- 
ting or attempting (with near success) a homicide on another, or whilst fleeing 
pursuit after the commission of some high crime, the presumption against suicide 
is overcome, because the motive is self-evident.” 

And in Wolff, Adm’r v. Mut. R. F. L. Ins. Co., 51 La. Ann. 1260, 26 So. 89, 
the fact that the insured had, immediately before taking his own life, shot his 
former friend and thought he had killed him, and the fear of punishment for the 
deed, were considered sufficient motive for the suicide. 

“The fact that the insured was not in trouble of any sort has a tendency to 
show that the act producing death was not intentional.” 17 Ann. Cas. 38. 

“On the other hand, the fact that the insured had committed a crime and 
had been placed under arrest, or apprehended arrest, tends to show that the 
killing was intentional.” 17 Ann. Cas. 38. 

[6] Defendant complains of the lower court’s ruling on the admissibility of 
the testimony of Dr. C. P. Gray. Dr. Gray did not see the body of young Bay- 
les after his death, and, therefore, gave his opinion, as an expert, largely in re- 
sponse to hypothetical questions to him. It was his opinion that in view of the 
fact that there were no powder burns or tattoo signs about the wound on de- 
ceased’s forehead, and that the location of the wound itself was not where 
suicides usually inflict them, that death was caused by accident. Since we have 
reached the conclusion that the evidence shows there were powder burns and tat- 
too marks about the front wound, Dr. Gray’s opinion that the weapon, when fired, 
must have been too far from deceased’s head to have been held in his hands, 
loses its force. 

[7-9] Whether death is self-inflicted or not is a question of fact to be de- 
termined by judge or jury from all the evidence in the case. It is the province 
of the judge or jury to arrive at a conclusion on the question of fact without re- 
sort to science or expert testimony. An expert, such as a physician, could give 
evidence as to the necessary position of the hand holding a pistol in order to 
produce a wound in a given location, but it falls without the domain of such ex- 
pert to say whether the act of shooting, under such circumstances, is accidental 
or intentional. 


Pe following taken from the Webster Case, supra, is enlightening on this 
subject : 

“It is therefore clear that in a suit on a life or accident insurance policy, 
where the defense is that the deceased committed suicide, there is but one issue 
to be resolved, and that is: Do the facts and circumstances proved exclude with 
reasonable certainty any hypothesis of death by any other means? 

“But that is a question of fact, because, like the question of what is the 

proximate cause of an injury, it is not a question of science or legal knowledge, 
but each case must necessarily stand on its own particular facts and circum- 
stances. And, if a proposition so self evident need derive any support from au- 
thority, we find it in Milwaukee, etc., Ry. Co. v. Kellogg, 94 U. S. 469, 474 (24 L. 
Ed. 256), wherein the court said: 
_ ““The true rule is, that what is the proximate cause of an injury is or- 
dinarily a question for the jury. It is not a question of science or of legal 
knowledge. It is to be determined as a fact, in view of the circumstances of 
fact attending it’ 


“See, also, the authorities collected in Rose’s note to page 474 of the official 
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report; and see Modern Woodmen Accident Ass’n v. Shryock, 74 N. W. 610, 
54 Neb. 261, 39 L. R. A. 826.” 

[10] Defendant also complains of the ruling of the lower court in sustaining 
objection on part of plaintiff’s counsel to a question propounded by defendant's 
counsel to practically every lay witness who testified in the case, of the following 
purport: Was it not generally conceded by the deceased’s family, by the plaintiff 
himself, and by every one there at the time, and was it not generally understood 
in the country, that Basil Bayles had committed suicide? 

It is not necessary to a decision of this case that we pass on this question. 
However, under the circumstances, we think the question permissible and that the 
witnesses should have been allowed to answer it. Such testimony has been con- 
sidered and given weight in at least one case before the Supreme Court, where 
the intervening time between death and trial of the case was neglible compared 
with that in the present case. 

Such testimony would not be conclusive of the fact, but would be proof of 
a circumstance in the case corroborative of the theory of suicide, and if the 
beneficiary shared such opinion for such a long period of time, it would certainly 
have material bearing upon the sincerity of his change of position, as reflected by 
his suit to recover the insurance. This character of evidence was considered in 
the case of Wolff, Adm’r v. Mut. R. F. L. Ins. Co., supra, wherein the following 
language was used by the court: 

“Goldstein's statement is corroborated by the coroner, who reached the house 
three-quarters of an hour after the shooting, examined the corpse, made inquiry, 
became convinced it was a case of suicide, and deemed it unnecessary to hold a 
formal inquest, but, nevertheless, saw and examined witnesses informally, and 
gave a certificate of death by the man’s own hand. * * * 

“Without dissent, it would seem, the fact of suicide was accepted, and the 
newspapers published it as such.” 

It is shown that plaintiff declined to follow the suggestion of a deputy sheriff 
that an autopsy be held over the body of his son, stating that he was satisfied as 
to the cause of death. 

[11] It appears that within a short time after the death of the insured, plain- 
tiff consulted a reputable attorney in the city of Munroe about his rights under 
the policy in question. It does not clearly appear what this attorney’s intentions 
were with respect to suing on the policy. He was taken ill and was out of active 
practice for over one year, and died. The matter continued to remain dormant 
until May, 1929, when plaintiff's present counsel, a partner of the first one con- 
sulted, wrote defendant a letter wherein he says: 

“Mr. H. G. Bayles, who is beneficiary under the above styled policy, has 
again consulted with us relative to the amount due under the above policy.” 

Other correspondence passed between counsel and defendant, ending in June, 
1929. This suit was filed in March, 1932. It is urged by defendant that the un- 
usual delay in pressing this matter to a close is indicative of a lack of confidence 
in the merits of the demand, and strongly persuasive of the correctness of its 
contention that plaintiff and all others having first-hand information were of the 
opinion and belief from the beginning that the insured committed suicide. The 
demand is somewhat stale, and plaintiff's inaction does reflect a lack of con- 
fidence in his right to recover as beneficiary under the policy; but this would not 
preclude recovery if the evidence otherwise established his right to do so. 

Judgment affirmed. 


PEYTON et al. v. METROPOLITAN LIFE INS. CO. et al. No. 14367. 
Court of Appeal of Louisiana. Orleans. June 12, 1933. 


148 Southern Reporter 721. 
1. INSURANCE. 
In suit by beneficiaries of life certificate issued by insurer under group policy. 
petition stated no cause of action against employer. 
Petition alleging that from time of issuance until and_ including 
December 1, 1926, employer took from wages of employee monthly sum 
on account of insurance; that from September 1, 1926, until April 1, 
1931, either employee or his representatives paid to employer insurance 
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premiums, but that on May 1, 1931, tender of premium was refused with 

statement that insurance had been canceled; that thereafter all tenders 

of premiums were refused; that employee died on September 21, 1931; 

and that insurer had refused to pay proceeds, stated no cause of action 

because there was no allegation that employer agreed to insure employee, 

or that employer withheld any premium which should have been trans- 

mitted to insurer, or that employer had received proceeds of policy, or 

that employer by transmitting premiums from September 1, 1926, to April 

1, 1931, had estopped itself to deny that insurance was in force. 

(For other cases, see Insurance, Dec. Dig. § 104.) 

2. INSURANCE. 

Where life certificate issued under group policy stipulated that insurer’s 
liability should cease on severance of insured’s employment, insurer was not iiable 
to beneficiaries where such severance had taken place before insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

4. INSURANCE. 

Employer’s retention, without insurer’s knowledge, of employee on pay roll 
after disability, but on leave of absence, so as to preserve his seniority and 
insurance rights, did not estop insurer, after employee's discharge, from invoking 
certificate provision that severance of employment should terminate 
liability. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

5. INSURANCE. 

Employer’s retention of employee on pay roll after disability, but on leave of 
absence, so as to preserve his seniority and insurance rights, did not estop 
employer after discharge of employee from asserting that group insurance policy 
terminated as to such employee on his discharge. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

6. INSURANCE. 


Disability benefits were not recoverable under group policy where disability 
happened after insured had passed specified age limit. 


(For other cases, see Insurance, Dec. Dig. § 177.) 
Appeal from Civil District Court, Parish of Orleans; M. M. Boatner, Judge. 
Suit by Mary Peyton and Albertha Moore against Metropolitan Life Insur- 
ance Company and another. From judgment for defendants, plaintiffs appeal. 
Affirmed. 
Charles J. Mundy, of New Orleans, for appellants. 
Spencer, Gidiere, Phelps & Dunbar, of New Orleans, for appellee Insurance 


insurer’s 


Co. 


Denegre, Leovy & Chaffe and Lloyd A. Ray, all of New Orleans, for appellee 
Railroad Co. 

JANviER, Judge. 

This is a suit by the beneficiaries named as such in a certificate issued in. 
connection with a policy of group insurance, the said certificate having been 
issued on the life of Gus Refuge by Metropolitan Life Insurance Company, one 
of the defendants. The other defendant, Morgan’s Louisiana & Texas Railroad 
& Steamship Company was the employer of Refuge at the time the certificate 
of insurance was issued and for several years thereafter, and plaintiffs seek 
to hold the said railroad company liable because, from the time of the issuance 
of the certificate until the termination of Refuge’s employment, several years 
later, all premiums due by Refuge had been transmitted to the insurance company 
through the railroad company. 

In the district court an exception of no cause of action filed by the railroad 
company was sustained and the suit dismissed as to that company. 

When Refuge died, the insurance company refused to make payment under 
the certificate asserting that by its terms the protection afforded terminated imme- 
diately upon the severance of the employment of Refuge, and since Refuge had 
been discharged by the railroad company some time before his death, and since 
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no premium payments had been made or accepted after such discharge, there 
could be no liability under the said certificate. 

We will first consider the question presented by the exception of no cause 
of action filed by the railroad company and, therefore, direct our attention 
to the pertinent allegations of the petition, which are: That on December 31, 
1923, a life insurance policy for $1,500 was issued by the Metropolitan Life 
Insurance Company to Gus Refuge, who was designated as “an employee of S. P. 
Lines in Texas & Louisiana”; that when the policy was issued Refuge was a 
laborer employed by Morgan’s Louisiana & Texas Railroad & Steamship Company; 
that upon the death of the original beneficiaries plaintiffs were named 
beneficiaries; that from the time of the issuance of the policy up to and 
including the 1st of December, 1926, the employer railroad company took 
from the wages of Refuge 70 cents each month on account of said 
insurance; that from September 1, 1926, until April 1, 1931, either Refuge 
or his representatives paid to the railroad the sum of 70 cents on account 
of such insurance; that when the 70 cents was tendered to the railroad 
on May 1, 1931, the said tender was refused with the statement that 
the insurance had been canceled, and that, thereafter, all tenders of the premiums 
were refused: that Refuge died on September 21, 1931, and that thereupon the 
beneficiaries demanded of defendant railroad and of defendant insurance company 
the proceeds of the policy. 

After the suit was filed plaintiffs in response to a prayer for oyer filed the 
so-called policy of insurance which proved to be a certificate issued by the 
Metropolitan Life Insurance Company and not by the railroad company. 

[1] It is very difficult to understand how plaintiffs expect to hold the railroad 
company liable. There is no allegation that the company agreed to insure Refuge. 
There is no allegation that that company withheld any of the premiums whici 
it should have transmitted to the insurance company, and there is no allegation 
that payment of the proceeds of the policy has been made to it and that these 
proceeds have been withheld from the beneficiaries. 

In a case somewhat similar to this, Carpenter v. Chicago & Eastern Illinois 
Railroad Company, 21 Ind. App. 88, 51 N. E. 493, 494, suit was brought on a 
group insurance policy against both the railroad company and the insurance 
company. The employer railroad company filed a demurrer to the complaint and 
this demurrer was sustained. The court said: “Does the complaint state facts 
sufficient to create a liability upon the part of the appellee? We are unable to 
find in the complaint any averment charging appellee with a breach of any 
contract declared upon, or the breach of any duty owing to appellants or their 
decedent. It is not charged that the moneys, or any part thereof, which appellee 
deducted from decedent’s wages, was not applied to the payment of premiums 
due from him to appellee’s co-fendant; neither is it charged that appellee 
received and retained any moneys from the said insurance company which were 
due appellants under the policy taken out for the benefit of Emanuel Carpenter, 
decesaed. It seems clears to us that this action cannot be maintained against 
appellee. There was no contract of insurance between appellee and Emanuel 
Carpenter. The contract of insurance was entered into between appellee and its 
co-defendant, and was for the benefit of said Emanuel Carpenter; he accepted its 
terms, and paid to appellee the amounts necessary to insure him the benefits; 
he was the third party for whose benefit the contract was made; and, under the 
well-settled rules of law as announced by the decisions of our supreme court, he, 
or his heirs in case of his death, could enforce the contract against the insurance 
company, if his injury was such a one as would bring him within the provisions 
of the policy.” 

_ In Gallagher v. Simmons Hardware Co. et al., 214 Mo. App. 111, 258 S. W. 
16, is found a case very much resembling the case at bar and the court cited 
with approval Carpenter vy. Chicago & Eastern Ry. Co., supra, and held that a 
suit could not be maintained against the employer. See, also, Wheeler v. Mon- 
santo Chemical Works (Mo. App.) 263 S. W. 881. 

In Couch’s Cyclopedia of Insurance Law, Vol. 8, § 2094, we find: “Since a 
contract for group insurance is between the employer and the insurer for the 
benefit of the employee, the right of action by the employee or his beneficiary 
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or representative is against the insurer, and not against the employer, between 
whom and the employee there is no contract of insurance. Citing Gallagher v. 
Simmons Hardware Co., 214 Mo. App. 111, 258 S. W. 16. In other words, since 
the purpose of group insurance is to insure the lives of employees for their 
benefit, they are the real parties in interest, and even though the employer is the 
nominal beneficiary, he is merely a trustee of the employees, or an agent for 
distribution, and the beneficiary or his personal representative is the real party 
in interest, and may sue on the contract, even though the policy was a gift. 
Citing Carruth v. AZtna Life Ins. Co., 157 Ga. 608, 122 S. E. 226.” 

It must be remembered that there is no charge in the petition that by 
transmitting premiums between September 1, 1926, and April 1, 1931, the employer 
estopped itself to deny that the insurance was in force. The plea of estoppel 
was not filed until after the exception of no cause of action had been sustained 
and the suit dismissed as against the railroad company. 

At a matter of fact, as was shown, the employment had not terminated on 
September 1, 1926, as charged, but even if it had there is no allegation in the 
petition under which defendant railroad company can be held liable. On the 
contrary, the allegations of the petition show that the railroad company did 
everything it should have done and we, therefore, conclude that the excepiton of 
no cause of action was properly sustained. 

When the matter came to trial on the merits, the insurance company produced 
evidence which showed that on September 1, 1926, the said Refuge, whose 
physical condition made it impossible for him to perform the services called 
for by the particular job to which he had been assigned, was placed on leave of 
absence by the railroad company and was not discharged, and that this was done 
so that he might not lose either his rights of seniority or his insurance protection. 
The evidence also shows that he remained nominally on leave of absence from 
September 1, 1926, until the end of April, 1931, and that at that time the railroad 
company having concluded that if it retained him nominally on the pay roll any 
longer it might render itself liable to place him on the pension rolls within a few 
months, decided that it could not allow him to remain any longer nominally on 
the pay roll, even though he drew no compensation except such part of the 
insurance premium as the railroad company paid for him each month in addition 
to that which he, himself paid. Therefore, in April, 1931, he was dropped from 
the pay roll of the company and his employment entirely terminated and, m 
proper manner, he was notified of the termination of his employment and the 
messenger who attempted to pay his premiums were told that they could no longer 
be accepted because of the termination of the employment. Refuge was advised 
that under the policy of insurance he could convert the insurance into a personal 
policy in no way connected with his employment and without physical examination. 
He did not do this and some months later he died. 

[2] Since, in the policy, it was stipulated that there would be no liability in 
the event of severance of the employment, and since it is shown that there was 
a severance of employment, it is evident that there can be no recovery as against 
the insurance company. e 

As we have stated, plaintiffs at the trial on the merits filed a plea of estoppel 
in which they sought to hold both defendants liable, regardless of the policy 
provision as to cancellation, because of the acceptance by the railroad from 
Refuge of premiums during the period in which he was carried on the pay roll 
of the company as on leave of absence. It is contended that his employment 
had, in fact, ceased on December 1, 1926, and that since the railroad company 
after that time continued to accept and to transmit premiums to the insurance 
company and since the insurance company continued to receive those premiums, 
both companies led Refuge to believe that inasmuch as the premiums were being 
accepted after that date the policy provision with reference to the termination 
‘of the insurance coverage in the event of termination of emplyoment would not 
be considered as effective against him. 

[3] As we have already stated the plea of estoppel was not filed until after 
there had been rendered a judgment dismissing the suit as against the railroad 
company, and, therefore, that plea could, of course, have no effect as to that 
company. 
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[4] Nor can it have any effect as to the insurance company because, so far 
as that company is concerned, there was no evidence to show that it had any 
information whatever as to any change in the employment status of Refuge from 
the first day on which the policy was originally issued. So far as the record 
shows, after the policy was issued the insurance company received no information 
as to any change in his status as an employee of the railroad company until it 
was advised in April, 1931, that his employment had ceased. Therefore, even 
conceding that the action of the railroad company in placing Refuge on the 
pay rolls on December 1, 1926, on leave of absence constituted a termination of 
his employment, we cannot see how such action on the part of the railroad 
company can create an estoppel against the insurance company since it is now 
shown that the latter company knew of any such change or that it acquiesced 
therein. 

Even if the plea of estoppel could be availed of against the railroad 
company in spite of the final judgment rendered prior to the filing of the plea, 
the evidence, far from showing that the action of the railroad company in 
any way prejudiced the rights of Refuge, proves, on the contrary, that that 
company did everything in its power to assist Refuge in maintaining his insurance 
protection. That it would have been justified in entirely terminating his employ- 
ment in 1926 is not denied. If it had done so Refuge would have lost his 
seniority rights, which would have meant that in the event of his regaining his 
health he would have been forced to return to work subject to such seniority 
rights as other employees might have acquired, and it would have also meant 
that at that time, December 1, 1926, his insurance protection would have ter- 
minated unless he chose to convert. Therefore, it was entirely for his own 
benefit that the railroad company carried him on the pay rolls as on leave of 
absence and, although it paid him nothing in cash, it did, in fact, pay for him 
a large part of the insurance premium due by him from month to month. 

[5] After so carrying him for five years the railroad officials realizing that 
although performing no actual services, he would soon be entitled to retirement 
on pension they determined to carry him no longer as on leave of absence. They, 
therefore, took the necessary formal action to terminate the employment and 
notified both the insurance company and Refuge himself. No estoppel could 
possibly result from such action. 

At the time of the termination of the employment Refuge could have pro- 
tected himself, as we have shown, by converting his insurance, without exam- 
ination, into a personal policy, but he did not do so. 

To hold that such conduct on the part of any employer, as we have outlined, 
can work an estoppel would be to say to any employer similarly situated that 
whenever and employee becomes disabled he may not be retained nominally on 
the pay roll, but must be discharged fully and completely and that all rights 
of seniority and all insurance privileges must be at once terminated. We cannot 
so hold. 

[6] Nor are plaintiffs entitled to receive any disability benefits which, in 
certain cases, are available to those insured under policies like that involved here. 
Under the terms of the policy such disability benefits are due only where the 
disability comes into existence prior to the sixtieth birthday of the insured and 
here, it is shown, that until he was more than sixty-one years of age Refuge was 
suffering from no disability. 

It is ordered, adjudged, and decreed that the judgment in favor of Metro- 
politan Life Insurance Company, Inc., and against the plaintiffs, Mary Peyton 
and Albertha Moore, be and it is affirmed at cost of plaintiffs. 

Affirmed. 


PENN MUT. LIFE INS. CO. v. HARTLE et al. No. 39. 
Court of Appeals of Maryland. May 26, 1933. 


166 Atlantic Reporter 614. 
1. INSURANCE. 
False representation in application for life insurance that applicant had not 
contracted syphilis would be material, and would entitle insurer to rescind contract. 
(For other cases, see Insurance, Dec. Dig. § 291[4].) 
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2. INSURANCE. 

Entire life insurance contract is not susceptible of rescission in part. 

(For other cases, see Insurance, Dec. Dig. § 247.) 
3. INSURANCE. 

Under life policy and supplemental agreement incorporating double indemnity 
and disability features, part of supplemental agreement relating to disability 
features held divisible and subject to rescission without affecting other parts of 
insurance contract, notwithstanding incontestable clause, inapplicable to sup- 
plemental agreement. 

Supplemental agreement was attached to life insurance policy, wherein 
insurer, for additional premiums, contracted to pay certain disability bene- 
fits in the event the insured became totally and permanently disabled, and 
to waive payment of premiums during such period of disability. The policy 
was by its terms incontestable after the lapse of one year from its date, 
except for nonpayment of premiums, but disability and double indemnity 
features were, by supplemental agreement, excluded from effect of in- 
contestability provision. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

4. INSURANCE. 

Under supplemental agreement incorporating disability features in life insur- 
ance policy, waiver of premiums on insured’s total disability held part of dis- 
ability benefits to which one year incontestability clause was inapplicable, and, 
therefore, rescission of disability provision included rescission of agreement to 
waive premiums. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

5. INSURANCE. 

Verbal notice of rescission of disability provisions incorporated in life policy 
by supplemental agreement, given within few days after discovery of false rep- 
resentation in application, written notice, and institution of suit, held sufficient 
notice of election to rescind disability provisions. 

(For other cases, see Insurance, Dec. Dig. § 247.) 

6. INSURANCE. 

Failure of insurer to make defense before justice of peace in action to re- 
cover disability benefits under life policy held not waiver of right to rescission 
for false representation in application. 

Insurer, in proceedings before justice of peace to recover disability 
benefits, failed to make defense but simultaneously gave instructions to 
enter appeals to tribunal of more effective authority where a de novo trial 
would be afforded. 

(For other cases, see Insurance, Dec. Dig. § 388[3].) 

\ppeal from Circuit Court, Washington County; Frank G. Wagaman, Judge 

Suit by the Penn Mutual Life Insurance Company against Calvert K. Hartle 
and another, committee of the person and estate of Louis A. McAbee. From a 
decree dismissing the bill of complaint, the complainant appeals. 

Reversed and case remanded in accordance with opinion. 

\rgued before Bond, C. J., and Pattison, Urner, Adkins, Offutt, Digges, 
Parke, and Sloan, JJ. 

Augustine S. Mason, of Hagerstown, and Randolph Barton, Jr., of Balti- 
more, for appellant. 

Calvert K. Hartle, of Hagerstown (Elias B. Hartle, of Hagerstown, on the 
brief), for appellees. 

Urner, Judge. 


\ policy issued by the Penn Mutual Life Insurance Company, as of May 25, 
1928, insured the life of Louis A. McAbee for $5,000, and by a supplemental agree- 
ment, attached to the policy, the company contracted, for additional premiums, to 
pay to the insured, or to his legal guardian or committee, if he were then insane, 
the sum of $50 per month in the event of his becoming totally and permanently 
disabled, and to waive the payment of premiums under the policy during the period 
of such disability, and to pay double the amount of life indemnity if the death 
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of the policyholder resulted from an accident. In 1931 the insured became insane, 
and, after due claim and proof, his committee were paid the amounts of the dis- 
ability benefits accruing under the policy from May Ist of that year until January 
1, 1932. There was a coincident waiver of the premiums which otherwise would 
have been payable under the policy. On January 18, 1932, the insurer learned that 
the insured had been treated in Johns Hopkins Hospital in 1927 and 1928 for 
cerebro spinal syphilis. In the application for the insurance it was stated by the 
applicant that he never had such a disease. After discovering that this statement 
was false, the insurance company refused to make further monthly payments 
under the policy and notified the committee of the insured that the provision for 
disability benefits and waiver of premiums was rescinded. A tender was duly 
made to repay the premiums collected on account of that phase of the insur- 
ance. The committee of the insured refused the tender and also the demand of 
the insurance company to be reimbursed for the disability payments made prior 
to the rescission. In this equity suit the company asked for a decree declaring 
the portion of the supplemental agreement which provided for such payments and 
the waiver of premiums to be null and void, and requiring the committee of the 
insured to make the demanded reimbursement. The result of the trial was a 
decree dismissing the bill of complaint, and the appeal is from that disposition of 
the case. s 

[1] The denial in the application for the insurance that the applicant had con- 
tracted syphilis was false and material. As to this there is no dispute. It was a 
misrepresentation which, under the circumstances shown by the record, clearly 
entitled the insurer to rescind the contract thus induced. Loving v. Mutual Life 
Ins. Co., 140 Md. 173, 117 A. 323; Mutual Life Ins. Co. v. Willey, 133 Md. 665, 
106 A. 163; Metropolitan Life Ins. Co. v. Jennings, 130 Md. 622, 101 A. 608; For- 
wood vy. Prudential Life Ins. Co., 117 Md. 254, 83 A. 169; Stiegler v. Eureka Life 
Ins. Co., 146 Md. 629, 127 A. 397; Mutual Life Ins. Co. v. Held, 157 Md. 551, 555, 
146 A. 755. The question for decision is whether the insurer is prevented from 
relying upon that ground of rescission, to the extent proposed, by any of the 


considerations, to be presently stated, which have been urged in opposition to 
such relief. 


In regard to the life insurance, the policy was by its terms incontestable 
after the lapse of one year from its date, except for nonpayment of premiums. 
But the disability and double indemnity features of the insurance were, by the 
supplemental agreement, excluded from the effect of the incontestability provision. 


2, 3] It is contended that the disability clause is indivisible from the other 
portions of the policy and is, therefore, not subject to separate rescission while 
the associated terms are recognized by the insurer as remaining in effect. For 
the proposition that an entire insurance contract is not susceptible of rescission in 
part, the decision in Stieglar v. Eureka Life Ins. Co., supra, is sufficient authority. 
The policy in that case was solely for life insurance. In the present case a sup- 
plemental agreement provided for the disability insurance with respect to which 
rescission has been attempted. The terms of that agreement expressed a com- 
plete and effective contract as to each of the additional forms of insurance there- 
in described. It thus distinguished between the disability and the double indem- 
nity benefits while making both the subjects of contract supplemental to the life 
policy. The right of the insurer to rescind the whole of its contract with the 
insured, because of his material misrepresentation in its procurement, is barred, 
as to the life insurance, by the stipulation that the policy in that respect should 
be, except for nonpayment of premiums, incontestable after one year from its 
date. But in reserving to the insurer a right to contest, after that time, the dis- 
ability and double indemnity provisions, the supplemental agreement made a dis- 
tinction which would be nugatory if the contention that the policy and its sup- 
plement should be treated as an entirety is sustained. 

[4] It has been argued that the provision excluding the disability and double 
indemnity insurance from incontestability, after a year, for any cause other than 
default in the premium payments, is inapplicable to the right of the insured to 
waiver of premiums after he became totally and permanently disabled. This con- 
tention is based upon the theory that the waiver of premiums, on account of such 
a misfortune, is not a part of the disability benefits to the provision for which the 
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incontestability clause was agreed not to apply. In our opinion the contract should 
not be so interpreted. It seems clear to us that relief from premium payments, 
while the insured is totally disabled, is one of the “disability benefits” for which 
the agreement provides. The caption of that portion of the policy is “Total and 
Permanent Disability Benefits; Monthly Income Payment and Waiver of Pre- 
mium.” In thus combining waiver of premium with monthly payments as the 
benefits assured to the policyholder becoming totally disabled, the stipulation on 
that subject recognized that his need of income and his inability to continue pre- 
mium payments, in consequence of his loss of earning capacity, were closely re- 
lated. It was certainly not the purpose of the policy that the insured could be 
exempted from liability for premiums on his life insurance, after he became dis- 
abled, while the insurer could successfully resist his claim for the income benefits 
under the same policy clause, nor that the existence of a valid ground of contest 
as to that clause should leave the insured at liberty to secure either of the bene- 
fits which it contemplated. 


Upon the unacceptable theory, that waiver of premiums is not described by 
the term “disability benefits,” it was further argued that in declaring a rescisson 
of the policy as to those benefits and omitting from that declaration a specific 
reference to the subject of premium waiver, the insurer should be held to have 
impliedly reaffirmed the policy in that respect, and the rescission should, there- 
fore, be regarded as partial and ineffectual. For reasons already stated, we must 
overrule this contention. 

[5] The notice of rescission was given by the insurance company to the 
committee of the insured promptly after the company learned that his representa- 
tion to which we have referred, as materially affecting his insurability, was false 
in fact. Several months later this suit for a judicial enforcement of the rescis- 
sion, and for the recovery of the disability payments, was instituted. In the opin- 
ion delivered for the court by Judge Parke, in Stiegler v. Eureka Life Ins. Co., 
supra, pages 641, 642 of 146 Md., 127 A. 397, 402, it was said: “The method of 
communicating to the other party the insurer’s election to rescind the contract 
may be through litigation or by some definite or conclusive word or act. The 
first method is through a proceeding in equity to have the contract judicially de- 
clared at an end or by defense taken on the rescission, if there be a suit on the 
contract within the period of one year. If the rescission is not declared in judicial 
proceedings, the word or act giving notice must be prompt, clear, decisive, and 
sufficient to manifest the election.” In this case the insurer is proved to have given 
a verbal notice of rescission to the committee of the insured within a few days 
after the discovery that his representation as to his not having had syphilis prior 
to his application for the insurance was untrue. Within the following week a 
written notice of similar import was sent to the committee. The institution of 
this suit occurred after the committee had resorted to a series of actions against 
the insurer before a justice of the peace for successive monthly payments, which, 
but for the rescission, would have accrued under the policy as disability benefits. 
Several of those actions resulted in judgments without contest by the insurer 
except a general notification to the magistrate to enter appeals to the circuit court, 
where the appeals are still pending. 


[6] It is urged that as the insurance company failed to make a defense before 
the justice of the peace, its rights to rescind the disability benefit provisions of 
the policy should be held to have been thereby waived. The significance of that 
omission is qualified by simultaneous instructions to enter appeals to a tribunal of 
more effective authority where a de novo trial would be afforded. One of the 
apparent purposes of the present suit in equity was to avoid a recurrence of 
monthly actions before a magistrate and to secure a judicial determination of the 
dispute in a single proceeding by a court of competent jurisdiction. Under the cir- 
cumstances no sufficient indication of an intent to waive the right to rescind is 
found in the fact that the insurance company directed appeals to be entered in- 
stead of making its defense primarily before the justice of the peace. 

[7] This proceeding is technically defective because the insured himself was 
not made a party, the only defendants named and summoned being his commit- 
tee. Funk v. Wingert, 134 Md. 523, 107 A. 345, 6 A. L. R. 1686; Stigers v. Brent, 
50 Md. 214, 33 Am. Rep. 317; Code, article 16, § 160. The chancellor, while noting 
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that omission nevertheless considered and decided the case on its merits. If such 
an objection had been made in the pleadings, it could readily have been overcome 
by amendment and new process which would unquestionably have been permitted. 
The return of process duly served upon the insured, as a nonsane defendant, 
would be followed by an order, on motion, requiring his committee to appear and 
represent his interests. Code, article 16, § 161. That duty the committee have 
already performed. It has, therefore, seemed to us proper that the substantial 
question presented on this appeal should be decided and the parties thus relieved 
of further litigation on the subject, although a correction of the omission to make 
the insured a party will be necessary when the case is remanded. 

Our conclusion from the record is that the appellant is entitled to the relief 
sought by the bill of complaint. 

Decree reversed, with costs, and case remanded for further proceedings and 
a decree in conformity with this opinion. 

McKINNEY et al. v. LIBERTY LIFE INS. CO. OF ILLINOIS. No. 40. 

Supreme Court of Michigan. June 5, 1933. 
248 Northwestern Reporter 881. 

3. INSURANCE. 

That insured had on two occasions prior to life policy application called 
upon physicians held insufficient to warrant submission to jury question whether 
insured representing she was in sound health had misrepresented her condition. 


(For other cases, see Insurance, Dec. Dig. § 668[7].) 


Appeal from Circuit Court, Wayne County; Allan Campbell, Judge. 

Action by William McKinney and the United States Trust Company of 
Detroit, guardian of the estate of James E. McKinney, a minor, against the 
Liberty Life Insurance Company of Illinois. From a judgement for plaintiff, 
defendant appeals. 

Affirmed. 

Argued before the Entire Bench. 

Roxborough & Taliaferro, of Detroit (Robert J. Evans, of Detroit, of 
counsel), for appellant. 

James J. Shea, of Detroit, for appellee. 

SHARPE, Justice. 


This action is brought to recover upon a life insurance policy issued by the 
defendant on June 30, 1928, to Alma McKinney in the sum of $1,500. She passed 
away on October 5th following. 

The plaintiffs declared upon the policy and annexed a copy of it to the 
declaration. It included a copy of the statements made by the applicant to 
defendant’s medical examiner, in which she stated that her then condition of 
health was “Good.” She was also asked and answered: 

“Have you ever had enlarged glands, cancer or other tumor? No.” 

“Have you&ever had any local or general disease not mentioned or any 
accident or injury? No.” 

She also stated that the above answers were full, complete, and true to the 
best of her knowledge and_ belief. 

In its notice of special defense, the defendant alleged that the answers above 
stated were warranties; that they were untrue and made with intent to deceive 
the defendant; and that the policy was voided thereby. 

The plaintiffs ordered in evidence the policy and, on defendant's counsel con- 
ceding that proof of the death of the insured was duly furnished, rested their case. 

The defendant than called as a witness Dr. Milton A. Darling, who had 
signed the “Medical Proof of Loss and Cause of Death.” In it he had stated 
that he had attended the deceased for three days prior to her death, and that she 
died from “Intestinal obstruction.” The doctor was then permitted to testify, 
over the objection of plaintiffs’ counsel, that he had operated on the deceased on 
October 2d, and to state his reasons therefor, and the condition necessitating the 
operation had probably existed for two years prior thereto. Two doctors on the 
staff of Grace Hospital were called and testified that the deceased came to the 
hospital in June, 1928, and, over objection, stated their diagnoses of her then 
trouble. 
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After due consideration, on motion of plaintiffs’ counsel, the trial court struck 
from the record all of the testimony of the doctors except their statement that 
deceased came to see them and was treated by them, and, no other evidence being 
submitted, he directed the jury to find a verdict for the plaintiffs. From the 
judgment entered pursuant thereto the defendant has taken this appeal. 

Error is assigned upon the action of the court in excluding the testimony of 
the doctors above referred to. 

Section 14216, Comp. Laws 1929, so far as here material, reads as follows: 
“No person duly authorized to practice medicine or surgery shall be allowed to 
disclose any information which he may have acquired in attending any patient in 
his professional character, and which information was necessary to enable him to 
prescribe for such patient as a physician, or to do any act for him as a surgean.” 

This statute has long been in force in this state. In Scripps v. Foster, 41 
Mich. 742, 748, 3 N. W. 216, 220, its object was said to be “to prevent the abuse of 
the confidential relation existing between the physician and his patient, and is for 
the protection of the latter.” 

It “covers information acquired by observation while the physician is in at- 
tendance upon his patient, as well as communications made by the patient to 
him.” Fraser v. Jennison, 42 Mich. 206, 224, 3 N. W. 882, 895. 

{1, 2] In Fishleigh vy. Detroit United Ry., 205 Mich. 145, 158, 171 N. W. 549, 
533, it was said that under the statute a doctor was prohibited from testifying 
“to what he learned in his professional capacity, while treating, and for the pur- 
pose of treating” the patient. Knowledge or information gained by treating the 
deceased professionally is privileged. Repala v. Mutual Life Ins. Co., 229 Mich. 
463, 467, 201 N. W. 465. It follows that the trial judge was right in limiting the 
testimony of the doctors to the fact that the deceased had called upon them for 
treatment and that they had extended threatment to her. 

[3] The deceased in her application represented that she was in “sound” 
health at that time. The mere fact that she had theretofore on two occasions 
called upon a physician was not sufficient, in itself, to warrant the submission to 
the jury as to whether or not she had thus misrepresented her condition. 

“Questions and answers in an application for insurance ought to be con- 
strued liberally in favor of the insured.” Perry v. Mutual Life Ins. Co., 143 
Mich. 290, 294, 106 N. W. 860, 861. 

The judgment is affirmed. 

McDonald, C. J., and Clark, Potter, North, Fead, Wiest, and Butzel, JJ., 


concur. 


SMITH v. MISSOURI INS. CO. No. 17737. 
Kansas City Court of Appeal. Missouri. May 1, 1933. 


Rehearing Denied May 22, 1933. 
1. INSURANCE. 


In action on industrial life policy, hospital records held admissible on issue 
of cause of insured’s death (Rev. St. 1929, § 9056). 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

2. INSURANCE. 

Hospital records are prima facie evidence of facts recited therein, and are 
conclusive, unless contradicted or impeached (Rev. St. 1929, § 9056). 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 
3. INSURANCE. 
_ Beneficiary’s evidence contradicting hospital records which showed that 
insured’s death was within industrial life policy provision excepting from risk 
death from diseases of heart or kidney within year from date of policy held 
insufficient to raise issue for jury (Rev. St. 1929, § 9056). 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 
4. INSURANCE. 

Testimony that insured appeared in good health and was able to perform 
her duties as housemaid until she suffered automobile accident did not negative 
hospital records showing insured died of chronic diffuse glomerular nephritis 
and myocardial insufficiency, absent showing that one afflicted with such diseases 
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appears in bad health or cannot perform housemaid’s work (Rev. St. 1929, 


§ 9056). 
(For other cases, see Insurance, Dec. Dig. § 668[11].) 


Appeal from Circuit Court, Buchanan County; J. V. Gaddy, Judge. 

“Not to be published in State Reports.” 

Action by Gertrude Smith against the Missouri Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. 

Reversed. 

Morrison, Nugent, Wylder & Berger, of Kansas City, for appellant. 

Fred W. Lewis, of Kansas City, for respondent. 

BLAND, Judge. 

This is an action upon a policy of industrial life insurance. There was a 
trial before a jury, resulting in a judgment in favor of plaintiff in the sum of 
$250.00. Defendant has appealed. 

The facts show that the policy of insurance in question was issued by the 
defendant on November 24th, 1930, upon the life of one Josie Smith. The policy 
named, as beneficiary, the plaintiff, Gertrude Smith. The insured died on 
September 26th, 1931. There was no application for the policy signed, or a 
medical examination made, but the policy contained a provision that, if the 
insured died from any forms of the various diseases mentioned therein, including 
any diseases of the heart or kidneys, within one year from the date of the 
policy, it should become void. Defendant’s answer pleads this provisions of the 
policy and that the deceased died within one year from the date of the policy 
from said specific diseases. i 


The sole question in dispute at the trial and submitted to the jury, was 
whether insured died from a disease or diseases of the heart or the kidneys. 
The proofs of death submitted by the plaintiff to the company contained a cer- 
tificate signed by the superintendent of General Hospital No. 2, in Kansas City, 
stating that insured died at that hospital on September 26th, 1931, of chronic 
diffuse glomerular nephritis and myocardial insufficiency. There is no dispute 
but that the former is a kidney and the latter a heart disease. 

There was introduced in evidence, by the defendant, records of said hospital 
showing insured’s entrance therein on September Ist, 1931, and the progress of 
her sickness from that day until the time of her death, covering a period of 
26 days. These records show that when she was admitted to the hospital her 
trouble was ‘diagnosed as (1) “drug addiction,” (2nd) “cardio renal,’ and the 
final diagnosis of her case was “chronic diffuse glomerular nephritis,” “myocardial 
insufficiency,” “bronchial asthma” and “drug habit.” 


Plaintiff testified that insured was her niece; that insured was single and had 
lived with the witness in Kansas City for a period of ten years just prior to 
her death. Plaintiff first stated that, at the time of her death, insured was about 
27 years of age, and later, that she was about 36 years of age at that time; that 
insured worked at house work during all the ten years that she lived with the 
witness; that insured was struck by an automobile on June 9th, 1931; that when 
she was brought home the witness discovered bruises upon her back, her legs 
were stiff, her feet were swollen and her eyes were black; that insured went to 
bed and the witness called a doctor; that the insured stayed in bed for several 
weeks; that after the automobile accident insured did not work or earn any money; 
that deceased spent some time in the hospital as a result of the accident and 
returned home; that thereafter she was in bad health; that insured walked with 
a stick and could do no work; that insured returned to the hospital on or about 
the first of September and remained there until the 26th of that month, when 
she died; that from June 9th, until insured went to the hospital the second time, 
the witness observed that insured’s physical condition was growing worse, com- 
plaining of her back and legs. 


The plaintiff further testified that, during this time, insured complained of 
her back and legs; that she had never thus complained before she was struck 
with the automobile; that prior to that accident insured had never complained 
of her heart or kidneys; that she was in good health, so far as the witness 
knew, during the ten years that she lived with the witness and was able to do 
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her work as housemaid and that her health did not begin to fail until after the 
accident; that she did not notice that insured had any shortness of breath before 
she was injured. 

Dr. Bradbury, testifying for plaintiff, stated that he saw the insured in a 
professional way about seven or eight times, beginning about June 10th or 11th, 
1931; that he saw her four times at her home and three times at his office; 
that she came to see him about her condition resulting from the automobile 
accident; that he found that she was bruised over the right and left eye and 
on the right and left hip and right leg, also, on the small or lower part of her 
back and over the right and left kidney; that both of her knee joints were 
“stiffened up”; that “she had a stiffness in the right and left lower legs, stiffness 
visible in the right and left hip, bruised on the lower part of her back and also on 
both hips”; that he did not notice anything particularly wrong with her feet; 
that he treated her merely for those things that she came to see him about, to-wit: 
the bruises that she had received, and that he made no examination of her urine; 
that he did not take a blood count, but did take her temperature about twice 
during the times that he treated her and found it between 85 and 90 degrees; 
that he found her pulse from 85 to 90; that normal for the pulse is 72 and 
temperature 98.4; that he gave her hot applications, bandaged up her bruises 
and gave her a 25% solution of argyrol to be dropped in her eyes and some 
Epsom salts for the purpose of elimination; that this was the only treatment 
he gave her; that she had no broken bones; that she did not complain of short- 
ness of breath; that if she had, he would have made an examination to discover 
whether she had heart or asthmatic troubles; that had she had heart trouble she 
would have been breathing “awful hard” after climbing up the 16 steps of the 
stairway, leading to his office but that he did not notice any such breathing by 
her; that it appeared for a while as though insured was doing well under his 
treatment but finally it seemed that something went wrong and he advised her to 
vo to the hospital: that he did not see her after that time. 

He further testified that the bruises that he observed upon insured’s body 
would have caused inflammation to set up in the kidneys, which, if it occurred, 
he would call it a traumatic injury to the kidneys; that all kidney infections 
affect the heart; that a chronic disease means one of long standing. He further 
testified that there was nothing about insured’s appearance to indicate to him that 
she was a drug addict. 

After Dr. Bradbury advised insured to go to the hospital she entered Genera! 
Hospital No. 2, in Kansas City, on June 18th, 1931. She remained four days. 
The hospital records show that she was suffering from a sprain of the left foot; 
that the left leg over the tibia was painful to the touch; that the left foot was 
swollen and tender to the touch; that an X-ray picture was taken of the foot 
but it was found that no bone was broken. The records of this visit of insured’s 
to the hospital do not show any examination of the heart or kidneys. The 
evidence is undisputed that the use of morphine over a long period of time tends 
to cause kidney or heart diseases. 

Defendant insists that its instruction in the nature of a demurrer to the 
evidence should have been given. While defendant admits that plaintiff made out 
a prima facie case, it contends that the medical certificate contained in the proofs 
of death, furnished by plaintiff to it, as well as the hospital records, disclose that 
insured died from one of the diseases mentioned in the policy as being excepted 
from the risk. 

In answer to this contention plaintiff contends that the certificate, contained 
in the proofs of death, is conflicting upon its face, as well as being disputed by 
the medical testimony in the record, and that the testimony of plaintiff and Dr 
Bradbury is sufficient to raise an issue of fact as to whether insured died of the 
excepted diseases. 

We think that the certificate contained in the proofs of death is self con- 
tradictory, for, in answering the question: “Was deceased afflicted with any 
chronic disease or with any physical or mental defect, infirmity or deformity?” 
The answer is, “No.” But later on in the certificate appears the question: “State 
immediate cause of death,” to which the following answer is made: “Chronic 
diffuse Glomerular Nephritis, myocardial insufficiency.” Assuming, for the purpose 
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of the case, that the certificate contained in the proofs of death, on account of 
the inconsistency appearing therein, is not sufficient, within itself, to overcome 
the prima facie case made by plaintiff when she showed the issuance of the 
policy and the death of insured, because the certificate does not contain an 
unequivocal admission of plaintiff as to the disease or diseases of which insured 
died, it is still necessary for plaintiff to pass the hurdle of the hospital records 
before she is entitled to recover in this case. 

[1, 2] The hospital records constitute documentary evidence and were 
admissible in evidence under the statute, section 9056, R. S. 1929 (Mo. St. Ann. 
§ 9056). In fact, there was no objection made by plaintiff to their admission in 
evidence, nor was their authenticity questioned. While such records are not 
ordinarily conclusive as to the facts which they contain, they are conclusive, 
unless they are contradicted or impeached. In other words, they are prima facie 
evidence of the facts recited, St. Louis Gas-Light Co. v. City of St. Louis, 11 
Mo. App. 55, 75, and, unless they are disputed or their authenticity questioned, 
the jury cannot disbelieve them, Kazee v. K. C. L. Ins. Co. (Mo. App.) 217 S. W 
339: Shaw v. Am. Ins. Union (Mo. App.) 33 S.W.(2d) 1052; Johnson v. Mo. 
Ins. Co. (Mo. App.) 46 S.W.(2d) 959, 960, 961. 

[3, 4] We think that there is no substantial evidence in the record to over- 
come the prima facie defense made by the hospital records. Dr. Bradbury 
made no examination of insured to determine whether she was afflicted with 
heart or kidney diseases. His whole testimony shows that he treated insured 
for nothing except the bruises she received in the automobile accident. While 
plaintiff’s testimony shows that insured appeared in good health and was able 
to perform the duties of her occupation as house maid, up to the time she suffered 
the automobile accident, there is nothing in the evidence tending to show that 
one necessarily appears to be in bad health or unable to perform that character 
of work, with chronic diffuse glomerular nephritis or myocardial insufficiency ; 
and certainly, courts and juries cannot take notice of such facts. Clark v. 
National Life & Accident Ins. Co. (Mo. App.) 288 S. W. 944, 945; Mudd v. 
John Hancock Mut. Life Ins. Co. (Mo. App.) 39 S.W.(2d) 450, 451; Smiley v. 
John Hancock Mut. Life Ins. Co. (Mo. App.) 52 S.W.(2d) 12. 


No doubt the symptoms of these diseases were not marked until after insured 
met with the automobile accident and that the injury and shock then received 
caused the diseases to make more or less progress until the time of her death. 
However, her death did not occur until several months after the accident. The 
testimony concerning her appearance of -health related to her health prior to the 
accident and during the short time that Dr. Bradbury treated her. It may be 
that Dr. Bradbury’s testimony may be considered equivalent to a_ statement 
that insured appeared to be in good health, other than her bruises, while he 
treated her. But in order to hold that the hospital records were disputed and 
that the prima facie defense made by these records thus was overcome, we musi 
say that insured’s appearance of good health and her ability to work, prior to her 
receipt of the automobile accident and (as to her appearance of health) during 
her treatment by Dr. Bradbury, which was several months before her death, 
were sufficient from which the jury could say, without any other evidence, that 


she did not die of the diseases recited in those records. This, under the author- 
ities, supra, we cannot do. 


It may be that the testimony of plaintiff, and Dr. Bradbury, that insured 
did not suffer from shortness of breath, constitutes some slight evidence that 
insured was not afflicted with heart trouble before the automobile accident and 
immediately following it. However, the evidence shows that insured was afflicted 
with myocardial insufficiency at the time of her death, and there is nothing tc 
show that she could not have been so afflicted at that time had she been free of 
heart trouble when Dr. Bradbury last saw her. There is no substantial evidence 
that she was not afflicted with chronic diffuse glomerular nephritis (that is one 
existing for a long time) for any length of time, however long, prior to her 
death, unless her appearance of health and ability to work alone negatives that 
matter. We have already said that it does not. It goes without saying, that the 
fact that she did not suffer from shortness of breath or inability to work for 
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ten years prior to June, 1931, is not evidence, in the face of the hospital records, 
that she was not suffering from kidney trouble, even in June. 

Of course, if the hospital records had recited that insured died in September 
of a disease, that a layman could well say would necessarily affect the general 
appearance of her health and her ability to work in the month of June, then, 
even without any medical testimony that she could not have appeared to be in 
good health or could not have done her work with such a disease, a different 
case would be presented and the authorities relied upon by plaintiff would be 
in point. But the facts in this case are different, and do not bring it within 
the case of Bruck v. John Hancock Ins. Co., 194 Mo. App. 529, 185 S. W. 753, 
and simliar cases relied upon by plaintiff. As the hospital records, in no wise, 
are contradicted or their authenticity questioned, the facts evidenced by them 
became conclusive and defendant’s demurrer to the evidence should have been 
sustained. 

The judgment is reversed. 

All concur. 


HOWARD UNDERTAKING CO. v. FIDELITY LIFE ASS’N. No. 5187. 
Springfield Court of Appeals. Missouri. June 9, 1933. 
60 Southwestern Reporter (2d) 1018. 
INSURANCE. 


Party paid specified amount in settlement of life policy held necessary party 
to equitable suit on partial assignment of policy if settlement was wrongful, and 
amount of such party’s claim and plaintiff’s claim equaled more than face of 
policy. 

(For other cases, see Insurance, Dec. Dig. § 624[5].) 

Appeal from Circuit Court, Dunkin County; John A. McAnally, Judge. 

On motion for rehearing. 

Motion overruled. 

For former opinion, see 59 S.W.(2d) 746. 

Joseph T. Coston, of Osceola, Ark., for appellant. 

Orville Zimmerman, of Kennett, for respondent. 

3AILEY, Judge. 

Plaintiff asserts for the first time on motion for rchearing that the equitable 
rule announced does not apply for the reason this suit is based on an entire 
assignment of the balance due on the policy and not upon a partial assignment. 
The case was briefed on the latter theory. Moreover, the petition shows on its 
face that the assignment was originally a partial assignment of a $1,000 policy. 
It also purports to be a bill in equity and not a suit at law for conversion. It is 
true the petition alleges William Nimmo was paid $500 in settlement of the 
policy, which amount, together with the amount of plaintiff’s claim, would 
equal more than $1,000, the face of the policy. Nevertheless, if the settlement 
with Nimmo was wrongful, then he certainly is an interested party in the out- 
come of this equitable action. He was therefore a necessary party, as we have 
held. The motion for rehearing is accordingly overruled. 

Allen, P. J., and Smith, J., concur. 


UNITED LIFE & ACCIDENT INS. CO. v. WINNICK, et al. 
Court of Chancery of New Jersey. June 8, 1933. 
166 Atlantic Reporter 515. 

1. INSURANCE. 

Insured’s statement that he had not consulted doctor in 7 years, and then 
nly for cold, whereas he had consulted doctor 16 times during such period for 
various causes, justified cancellation of life policy issued in reliance on statement 
(2 Comp. St. 1910, p. 2868, § 94 et seq.). 

(For other cases, see Insurance, Dec. Dig. § 292.) 
-. INSURANCE. 


Insured’s misrepresentation, untrue to his knowledge, material to risk and 
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relied on by insurer, avoids life policy (2 Comp. St. 1910, p. 2868, § 94 et seq.). 
(For other cases, see Insurance, Dec. Dig. § 253.) 


Syllabus by the Court. 
A misrepresentation of a fact by an applicant for life insurance, untrue to his 
knowledge, material to the risk and relied upon by the insurer, avoids the policy. 


Suit by the United Life & Accident Insurance Company against Abraham Win- 
nick and another. 


Decree for complainant. 


Lindabury, Depue & Faulks, of Newark (Mahlon M. Meier, of Newark, on 
the brief), for complainant. 


Milton M. Unger, of Newark (Leonard J. Emmerglick, of Newark, on the 
brief, for defendants. 

Backes, Vice Chancellor. 

[1] The bill is to cancel a life insurance policy on the ground of fraud. The 
policy, $2,000, was of the endowment, accident, and disability type, $20 a month in 
case of total and permanent disability. It was written April 17, 1930, and in June, 
1931, learning that the insured, Winnick, was about to file a claim for total and 
permanent disability, the company, after investigation, tendered the paid pre- 
miums and demanded return of the policy. The charge of fraud is that in his 
written application for the insurance, dated March 31, 1930, Winnick was called 
upon to “name all causes for which you have consulted a doctor in the last ten 
years,” and he stated, “Occasional cold.” And asked the question, “How long 


since you have consulted a doctor and for what?” he answered, “About 7 years— 
cold in the head.” 


In truth, he had consulted his family physician, at the latter’s office, sixteen 
times in the then past seven years and not once for a cold. The false representa- 
tion, if material and relied upon to the complainant’s injury, presents the plainest 
kind of a case for relief in equity as well as at law. 

The defendant had consulted Dr. Butler, December 29, 1923, “for indigestion, 
gas and so forth’; August 11 and 29, 1924, “for the same abdominal complaints” ; 
July 13, 1925, “for an abdominal cist”; July 16 and 20, 1925, for the “same vague 
abdominal symptoms”; January 3, 1927, for infected teeth; January 18, 1927, for 
“vague joint pains all through his body”; July 28, and August 19, 1927, “the same 
old indigestion symptoms”; February 20, 1928, the same pains, and upon X-ray 
examination nothing was found to account for his complaint outside of a falling 
of the large bowel, ptosis of the bowel, for which a supporting abdominal belt 
was advised; September 29, 1928, “for general pains all over his body”; October 2 
and 3, 1928, for pain on swallowing. On October 7, 1930, six months after the 
policy was issued, he suffered a typical case of angina pectoris, of which the doc- 
tor says “looking back on it, it was probably the gradual development of the con- 
dition.” The physician, during the treatment, had no diagnosis for his patient’s 
trouble; he was baffled and towards the last thought the symptoms neurotic. Win- 
nick says he was always in good health, occasionally suffering from an upset 
stomach, that he never suspected he was suffering from a heart ailment. Now, 
what the defendant says may all be true enough and he may have honestly re- 
garded his protracted abdominal complaints as trifling, but the insurance company 
wanted, and had the right to be given, the information it sought in order to form 
its own conclusion as to the risk. The false statement, that it was about seven 
years since he had consulted a doctor and then only for a cold, was assuring of 
good health, and disarming. The company did not solicit his opinion, but asked 
for a fact, of which the defendant had definite knowledge, and a truthful answer 
would have put it on guard and further inquiry. No question concerning an ap- 
plicanct’s physical condition and insurability is of greater importance to the 
insurer than the medical history. The false answer was material as a matter of 
law; that it was relied upon as material is proved. It is the testimony of the 
medical director of the insurance company, who passed upon the application, that, 
had the truth been known, the risk would not have been accepted. 

The defendant’s plea that he did not intend a fraud is vain, and his contention 
that only purposeful fraud will defeat his right to the policy is misapplied. The 
nature of the question and the falsity of the answer precludes the plea; and there 
is a conclusive presumption of purposeful fraud. The question was unqualified, 
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as was the answer. His statement that he had not consulted a doctor in seven 
years was untrue and he knew it to be untrue. He cannot be heard to say he did 
not mean what he said. Pom. Eq. Jr. p. 1835. Metropolitan Life Insurance Co. v. 
Sussman relied upon by the defendant, holds no different doctrine. The bill was 
to cancel a policy for fraud, and the Court of Appeals, in 109 N. J. Eq. 582, 158 
A. 406, in affirming Vice Chancellor Fielder’s decree dismissing the suit, said that: 
“Under the allegations in the bill * * * it was incumbent on the complainant to 
prove the misrepresentations in the answers given and that those answers were 
fraudulent in purpose.” The allegations were, in the language of the Vice 
Chancellor: “That in his application for insurance, the defendant made certain 
false statements, knowing them to be false, with intent to deceive the complain- 
ant.” Of course the probata must support the allegata. But aside from the 
technicality, and looking to the merits, one of the misrepresentations related to 
other insurance held by the defendant which the complainant alleged he had 
falsely suppressed, it appeared, however, that the insurance company had notice of 
the other insurance and, consequently, had not relied on the written misrepre- 
sentation. As to the other misrepresentations, one related to the defendant’s 
physical condition, to which the answer was not untrue, and the other concerned 
his general health, which, resting in opinion honestly given, though untrue, was a 
representation of belief, not of fact. In either aspect, the Vice Chancellor cor- 
rectly applied principles laid down by - highest court 7 _ of insurance fraud. 
In Kerpchak v. John Hencock M. L. Ins. Co., 97 N. J. Law, 196, 117 A. 836, 
837, cited by him, the deceased died of “ pulmon: iry an rculosis. She had con- 
sulted a physician twice during the month of the application for insurance, who 
told her she had weak lungs and catarrh, and she had been advised by the dis- 
trict nurse to go to Glen Gardner, known to her to be an institution for tuber- 
cular patients. Now, it is common experience that victims of this wasting disease 
rarely are convinced of their affliction, and if the question put to the applicant 
had been whether she was thus suffering, a negative answer, resting in honest 
hope or belief, could not be said to have been absolutely and purposefully false, as 
matter of law, but the msurance company did not rest with that inquiry, and 
defended the suit because the deceased’s representation that she had never con- 
sulted a physician was false and fradulent. Mr. Justice Trenchard, in reversing 
the refusal of the trial court to direct a verdict for the insurance company, 
observed, and it describes the situation here, that “the question put in the appli- 
cation was not ambiguous, and called for the statement of a fact, not the expres- 
sion of an opinion. The false answer was made understandingly, knowingly, and 
willfully. The insured was a native of this country, intelligent, and understood 
English. The question was put in English, and her doctor was an English 
speaking physician,” and the learned justice laid down the principle, which has 
been here applied, that “the legal rule is that where, as here, a policy provides, 
as required by our Insurance Law, that ‘all statements * * * made by the insured 
shall, in the absence of fraud, be deemed representations and not warranties,’ 
the policy will be avoided for a misrepresentation in the application, made a 
part thereof, if the misrepresentation be material and fraudulent, that is to say, 
if it be the statement of something as a fact, which is untrue, and which the 
insured stated, knowing it to be untrue, and with an intent to deceive, or which 
he stated positively as true without knowing it to be true, and which had a 
tendency to mislead; such’ fact in either case being material to the risk.” In 
Prahm y. Prudential Ins. Co., 97 N. J. Law, 206, 116 A. 798, 800, the same justice, 
t the same term, distinguished fraudulent intent as a matter of law and fraud 
as - question of fact and reversed a directed verdict for the defendant, holding 
it to be a question of fact for the jury whether the deceased intended imposition 
by answering that he had been attended only by a named physician, whereas the 
attending physician had called in a consultant and the deceased had been treated 
by a chiropractor, and he says: “The rule is that, if in the questions and answers 
there is any ambiguity for which the company is responsible, it is to be resolved 
against the company in determining whether the answers are false. Mackinnon 
Fidelity & Cas. Co., 72 N. J. Law, 29, 60 A. 180. Here the question put by 
the company asked the names of attending physicians only. A physician called 
in consultation by the attending physician is not necessarily to be regarded 
an attending physician, and neither is a chiropractor. And where, as here, there 
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is a lack of conclusive and unquestioned proof of the willful falsity of a repre- 
sentation, the question is one for the jury. There must exist no rational theory 
upon which the jury might find the truth or good faith of the answer of the 
insured before the court can direct a verdict for the company. Henn v. Metro- 
politan Life Ins. Co., 67 N. J. Law, 310, 51 A. 689; Duff v. Prudential Ins. Co., 
90 N. J. Law, 646, 101 A. 371.” 

In Locker v. Metropolitan Life Ins. Co., 107 N. J. Law 257, 151 A. 627, the 
Court of Appeals sustained a direction of a verdict for the defendant, because, 
among other things, the insured answered that she had not consulted a physican 
for any ailment not included in previous answers, when, in fact, she had. Mr. 
Justice Trenchard said the case was almost identical with Kerpchak v. John 
Hancock M. L. Ins. Co. supra, and he again reiterated and applied the rule that 
a known untruth represented as a fact, material and relied upon, vitiates the 
policy. In Shapiro v. Metropolitan Life Insurance Co., 110 N. J. Eq. 287, 159 
A. 680, Vice Chancellor Bigelow declined to find as a fact that the insured’s 
untruthful statement, that he had not been attended by a physician within five 
years, was a conscious falsehood, although he had consulted a physician at the 
latter’s office for a cough, diagnosed by the doctor as due to an asthmatic con- 
dition, and death resulted from a tumor which probably produced asthma. The 
Vice Chancellor was led to his conclusion because the insured may have under- 
stood “attended” to mean medical attention for sickness at home. In Brunjes 
v. Metropolitan Life Ins. Co., 83 N. J. Law, 296, 84 A. 1062, this variance was 
held to be entirely immaterial. The decision, it is true, was of a time when 
representations were stipulated to be warranties, but that is inconsequential, for 
the elimination of warranties from insurance contract in 1907, P. L. 133, 2 Comp. 
St. 1910, p. 2868, § 94 et seq. did not disturb the rule of law that a knowingly 
false representation of a material fact, relied upon, vitiates the contract. Eastern 
District Piece Dye Works v. Travelers’ Ins. Co., 234 N. Y. 441, 138 N. E. 401, 
26 A. I. R. 1505. In Metropolitan Life Ins. Co. v. McTague, 49 N. J. Law, 587, 
9 A. 766, 768, 60 Am. Rep. 661, also in the days of warranties, a negative answer 
to the question, had the insured been “sick or afflicted with any disease” and the 
fact that he had had a cold was held not a breach of the warranty, but a negative 
answer to the question whether he had “consulted or been prescribed for by a 
physician,” when, in fact, he had been prescribed for by a doctor for a cold, was 
held to be a preach. Treating the latter as a representation, minus warranty, 
the Supreme Court expressed this dicta: “That representation did not aver a 
condition of health, or that it was requisite or proper to consult a physician. It 
averred that he had not consulted a physician, or been prescribed for by a 
physician. The fact found contradicted this averment, whether the consultation 
and prescription related to a real disease or an apprehension of disease. Indeed, 
so material does such a representation seem to be to the contract proposed by 
the application that, in my judgment, if made falsely and knowingly, it would 
avoid the contract.” 

We are not here dealing merely with an equitable fraud, as in Commercial 
Casualty Ins. Co. v. Southern Surety Co., 100 N. J. Eq. 92, 135 A. 511, affirmed 
101 N. J. Eq. 738, 138 A. 919; nor with an untruthful statement resting in war- 
ranted honest belief, but with a known falsehood. 

[2] It is found that the representation was untrue, untrue to the knowledge 
of the defendant, that it was material and was relied upon by the complainant 


to its damage. The policy will be ordered surrendered upon repayment of all 
premiums. 


GILBERT v. NEW YORK LIFE INS. CO. 


Supreme Court, Appellate Division, First Department. June 2, 1933. 
264 New York Supplement 610. 


1. INSURANCE. 

Insurer held entitled to declare life policy lapsed where insured within grace 
period paid only part of premium, which insurer rejected, and balance was 
paid agent after grace period expired. 

The policy provided that no agent was authorized to modify contract 
or to extend time for payment of premiums, or to waive lapse, and that 
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such right was limited to certain officers. The policy furthermore provided 

that no person had authority to collect premium unless he held initial 

premium receipt, and that payment of premium should not maintain policy 

in force beyond date when next payment became due. Inasmuch as 

premiums had not been paid for three full years, there was no loan or 

cash surrender value. The evidence disclosed that the insurer failed to 
cash check given in part payment of premium, and that no official 
premium receipt was given. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

2. INSURANCE. 

Insured’s remedy where insurer has wrongfully declared policy lapsed is in 
equity to compel recognition of policy. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

3. INSURANCE. 

Insurer’s declaration that life policy had lapsed, if wrongful, held not to 
justify insured’s recovering back premiums paid. 

(For other cases, see Insurance, Dec. Dig. § 198[5].) 

Appeal from Appellate Term, First Department. 

Action by Charles I. Gilbert against the New York Life Insurance Company. 
Judgment of the Municipal Court in favor of plaintiff and against the defendant 
for the sum of $1,345.80 was affirmed by the Appellate Term, and defendant by 
permission appeals. 

Reversed, and complaint dismissed. 

Argued before Finch, P. J., and Merrell, McAvoy, Martin, and Townley, JJ. 

Louis H. Cooke, of New York City (Donald C. Leo, of New York City, of 
counsel), for appellant. 

Harris Jay Griston, of New York City, for respondent. 

MERRELL, Justice. 

Plaintiff brings this action to recover from the defendant the amount of 
the first two annual premiums received by said defendant under a policy of life 
insurance which defendant had issued on the life of plaintiff, and the further 
sum of $200 which plaintiff alleges he paid to the soliciting agent who procured 
plaintiff's application for the policy. Plaintiff bases his claim for repayment 
of the said premiums and the amount which he alleges he paid to the soliciting 
agent upon the claim that the defendant had repudiated its obligations under 
the contract of insurance by wrongfully declaring the policy lapsed for non- 
payment of the thrid annual premium, and that plaintiff has the right to rescind 
the contract and recover back said two premiums admittedly paid, and the 
further sum of $200 which plaintiff claims he paid to the soliciting agent. In 
defense to the plaintiff’s claim the defendant asserts that it acted within its 
rights in declaring the policy lapsed for the nonpayment of the third annual 
premium, and that, as a matter of fact, there was no repudiation by the 
defendant insurance company of its obligations under the contract. The defendant 
also contends that, even if the defendant was wrong in asserting that the 
policy has lapsed for nonpayment of the third annual premium, plaintiff cannot 
sue for damages or for the return of the premiums paid, but, at most, was 
relegated to an action in equity to compel reinstatement of the policy. 

The policy in suit was issued to the plaintiff by the defendant on May 11, 
1926, and was for $10,000 on the twenty-payment life plan. The policy provided 
for the payment of annual premiums of $387.90, each payable on the 11th day 
of May in each year. The policy contained the following pertinent provisions, 
which we deem to be decisive of the questions presented upon this appeal: 

On the last page of the policy, under the heading entitled “The Contract,” 
the policy provides as follows: “No agent is authorized to make or modify this 
contract, or to extend the time for the payment of premium, or to waive any 
lapse of forfeiture or any of the Company’s rights or requirements.” 

The application for the policy was expressly made a part of the contract, 
and in such application we find the following provision: “That only the President, 
a Vice-President, a Second Vice-President, a Secretary or the Treasurer of the 
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Company can make, modify or discharge contract, or waive any of the Com- 
pany’s rights or requirements; that notice to or knowledge of the soliciting agent 
or the Medical Examiner is not notice to or knowledge of the Company, and 
that neither one of them is authorized to accept risk or to pass upon insurability.” 

On the last page of the policy, under the heading “Payment of Premiums,” 
there appears the following: “All premiums are payable on or before their due 
date at the Home Office of the Company or to an authorized agent of the 
Company, but only in exchange for the Company’s official premium receipt signed 
by the President, a Vice-President, a Second Vice-President, a Secretary or the 
Treasurer of the Company, and countersigned by the person receiving the 
premium. No person has any authority to collect a premium unless he then holds 
said official premium receipt.* * * ” 

On the same page, under the paragraph entitled “Payment of Premiums,” 
the contract provides: “The payment of the premium shall not maintain the 
Policy in force beyond the date when the next payment becomes due, except as 
to the benefits provided for herein after default in premium payment.” 

Under the provisions of the policy with relation to “Loan Values” and 
“Surrender Values,” it clearly appears that, until the premiums for three full 
years have been paid, there is no loan or cash surrender value attached to the 
policy. In the paragraph of the the policy entitled “Reinstatement,” we find 
the following provision: “This policy may be reinstated at arly time within five 
years after any default, upon written application by the Insured and presentation 
at the Home Office of evidence of insurability satisfactory to the Company and 
upon payment of overdue premiums with five per cent. interest thereon from 
their due date.” 

The evidence shows, beyond dispute, that the plaintiff paid the first two 
annual premiums, which fell due on May 11, 1926, and May 11, 1927. In due 
course, notice relating to the payment of the premium of $387.90 falling due May 
11, 1928, was forwarded to the plaintiff and he received the same. Such premium 
notice sent to and received by the plaintiff contains the following provisions: 

“Payment must be made to the Company’s Premium Cashier at the Home 
Office, 246 Broadway, New York, N. Y. Office Hours, 9 A. M. to 3 P. M. 
Saturdays, 9 A. M. to 12 M. only. 

“Unless said payment shall be made to the Company or to the duly appointed 
agent or person authorized to collect it by or before the day it falls due, said 
Policy and all payments thereon will become forfeited and void except that this 
notice shall not affect either the period of grace, or the right to non-forfeiture 
benefits, if provided for in the Policy or by statute. 

“Make payments only in exchange for the Company’s official premium receipt 
signed by the President and countersigned by the person to whom payment 
is made.” 


Plaintiff testified that, after receiving such premium notice and some time 
early in June, he gave to one Friedman, the soliciting agent, a check for $187.90, 
and stated to Friedman that he would like another thirty days’ grace for the 
payment of the balance. It is evident that Friedman forwarded to the defendant’s 
home office the check which he had recevied from plaintiff and made known to 
the home office the plaintiff’s request for an extension of time to pay the balance 
of the premium due on May 11, 1928. A little later the plaintiff received a 
letter from the defendant stating that it could not accept part payment of the 
premium, and that it was inclosing a note for the balance of $200, to be executed 
by plaintiff and returned with the check. Plaintiff testified that the check which 
he had given Friedman for $187.90 was not inclosed with the letter, although the 
letter stated that it was inclosed. The plaintiff failed to produce the letter which 
he had testified he had received from the defendant, although notice to produce 
the same was served by the defendant’s attorney. Plaintiff did not execute the 
note and did nothing further until shortly after July 4, 1928, when Friedman, 
the soliciting agent, called upon him, and, in a conversation between plaintiff 
and Friedman, plaintiff claims to have told Friedman that he did not want to 
borrow any money on the policy, as he then had sufficient cash to pay the 
balance of the premium, and that he then gave $200 in cash to Friedman, who 
signed a receipt for the cash on the letter written to him (Friedman) on July 
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5, 1928, by one Sussmann, cashier of the Madison Square branch office of the 
defendant. This letter to Friedman from the cashier of the Madison Square 
branch office of the defendant was admitted, in evidence, and in that letter 
Friedman was advised that the policy in suit had lapsed for nonpayment of 
premium due. The letter further suggested that Friedman at once endeavor to 
have the policy reinstated. Upon this letter Friedman receipted the payment 
to him of the $200 on account. Plaintiff never, at any time, received the “official 
premium receipt” mentioned in the policy and in the premium notice. The oniy 
receipt ever received by plaintiff showing payment of any part of the third annual 
premium was the receipt for $200 cash indorsed upon the letter which Friedman 
had received from Sussmann, the cashier of defendant’s Madison Square branch. 
in May, 1929, the plaintiff telephoned Friedman advising him that he had not 
received any notice for the fourth annual premium falling due on May 11, 1929. 
Plaintiff claims he was unable to obtain any satisfactory information from 
Friedman, and in the following September, after the plaintiff had returned: from 
a vacation, he visited the Madison Square branch office of the defendant and 
talked with Sussmann, defendant’s cashier at said branch. Sussmann examined 
the records and advised plaintiff that the premium for May 11, 1928, had not 
been paid, and that the policy had lapsed. Plaintiff then went to the premium 
collection division at the home office of the company and there talked with a Mr. 
Chase, who examined the company’s records and advised the insured that the 
records indicated that the premium due May 11, 1928, had not been paid, and 
also advised plaintiff that if he would pay the premium arrears the company 
would probably be willing to reinstate the policy. It is, therefore, entirely 
apparent, from plaintiff's admissions on the witness stand, that at no time did 
the company refuse to have further dealings with the plaintiff or to carry out the 
provisions of the contract of insurance into which the defendant had entered, 
and that the company advised plaintiff that it had no record of payment of the 
premium due on May 11, 1928. 

The plaintiff, on cross-examination, disclaimed any recollection of ever having 
thoroughly read the policy or the provisions of the premium notice. He disclaimed 
any knowledge that the policy provided that payment of the premium should 
be made at the home office of the company or to a representative of the company 
having in his possession the official premium receipt for delivery. Plaintiff also 
admitted that there was nothing in the letter which he réceived from the defendant 
inclosing the note for $200 for his signature advising him that he might handle 
the matter with reference to the premium through Mr. Friedman. Plaintiff 
claimed that the letter from Sussmann to Friedman, which he read, led him to 
believe that Friedman was a proper person to whom payment of the premium 
might be made. In such assumption, under the plain terms of the policy, plaintiff 
was clearly in error. Plaintiff, of his own volition, chose to rely on the honesty 
of Friedman and to make him his own agent for the purpose of paying the 
premium to the defendant. It was admitted on the trial by plaintiff that the 
defendant had never collected the proceeds of the check for $187.90. Plaintiff 
offered no evidence whatever that the $200 in cash was ever turned over by 
Friedman to the defendant company. As a matter of fact, the defendant company 
has never received the $200 in cash, and never cashed the check for $187.90. 
An assistant premium cashier of the defendant, one Searing, identified the 
premium records of the defendant, which were received in evidence, and which 
records disclose that no part of the premium due May 11, 1928, was ever paid 
to the defendant. Searing testified that the defendant did not receive either 
the check for $187.90 or the $200 in cash which plaintiff claims to have paid to 
Friedman. 

[1] Under the facts above set forth, we are of the opinion that the defendant 
acted well within its legal rights in declaring the policy in suit to be lapsed for 
nonpayment of the premium due on May 11, 1928, and that at no time did the 
defendant repudiate any of its obligations under the policy contract. As to the 
premium of $387.90 falling due on May 11, 1928, the plaintiff, before the 
expiration of the grace period, gave to the soliciting agent, Friedman, a check 
for $187.90 and told Friedman that he would like another thirty days’ grace 
for the payment of the balance. Such action on the part of the plaintiff was 
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clearly contrary to the plain provisions of the policy, and to the directions printed 
on the premium notice which he received. He was bound to know, from such 
provisions contained in the policy and directions in the premium notice, that the 
soliciting agent was not the proper person to whom payment of the premium 
could be made. It appears that when Friedmann received the plaintiff’s check 
for $187.90, he forwarded the same to the home office and later received 
a letter from the home office advising him that the company could not 
accept part payment of the premium, and that it was inclosing a note for 
the balance of $200 to be executed by the plaintiff and returned with the 
check for $187.90. Plaintiff never executed the note, and it is conceded 
that the check for $187.90 was not used by the defendant and that it never cleared 
plaintiff's bank. After the defendant received from Friedman the check for $187.90, 
it promptly notified plaintiff that it could not accept part payment, and under the 
terms of the policy Friedman had no authority whatever to extend the time 
for payment of the premium. The $200 note, which the defendant forwarded 
to Friedman in order that the latter might obtain the signature thereon of 
plaintiff, was what is generally known, under its system, as a premium lien note, 
and such note becomes a lien against, the policy and need never be repaid; the 
amount thereof being deductible in any settlement under the policy. Plaintiff 
apperently ignored the request of the defendant that he execute the premium 
lien note for $200, and did nothing whatever with regard to the matter until after 
July 4, 1928, long after the expiration of the thirty days’ grace period provided 
in the policy for the payment of premium. It was not until the soliciting agent 
called at plaintiff's home with the letter from the branch office cashier advising 
that the policy had lapsed and that he (Friedman) should endeavor to have it 
reinstated, that the plaintiff claims to have given to the soliciting agent the 
$200 in cash, the latter indorsing on the letter which he had received from the 
defendant's cashier a receipt of the said sum of $200, which he handed to plaintiff. 
The policy is clear and unambiguous that the soliciting agent had no power what- 
ever to modify the contract or to extend the time for the payment of the premium, 
or to waive any lapse or forfeiture of any of the company’s rights or require- 
ments. When this $200 was paid by the plaintiff to Friedman, the policy, under 
its terms, had already lapsed for nonpayment of the premium due on May 11, 
1928. The policy in suit contained a provision that it might be reinstated at any 
time withdes five years after default upon the written application of the insured 
and presentation at the home office of evidence of insurability satisfactory to the 
company and upon payment of overdue premiums with 5 per cent. interest thereon 
from their date. Plaintiff was bound by all the provisions of the policy in regard 
to the payment of premiums and as to reinstatement after default. Plaintiif 
was also bound by the provisions of the policy that only the president, a vice 
president, a second vice president, a secretary, or the treasurer of the company 
was authorized to make, modify, or discharge contracts or waive any of the 
company’s rights or requirements. These provisions of the contract are so plain 
as to make citation of authorities in their support quite unnecessary. 

It is the contention of the plaintiff that he was misled by the letter written 
by Sussmann to Friedman, to which reference has been made; but the letter 
contained nothing which could have led the plaintiff to believe that it would not 
be necessary to make a written application for reinstatement to the home office 
of the company in the usual manner. The clear purport of this letter was to 
authorize the soliciting agent to take from the plaintiff his written application 
for reinstatement and the money necessary to be paid, for the sole purpose of 
transmission to the proper authorities at the home office where the matter of 
reinstatement would be considered and passed upon. Under no possible inter- 
pretation of this letter can it be said that the payment of $200 to the soliciting 
agent constituted a reinstatement of the lapsed policy. Even though the defendant 
was wrong in declaring the policy lapsed for nonpayment of the third annual 
premium, there can be no recovery of the first two annual premiums. In this 
case the Sefendiens took the position with the plaintiff that as he had not paid 
the third annual premium due under his policy on May 11, 1928, the policy had 
lapsed. The defendant, however, asserted its willingness to consider the plamtiff’ 5 
application for reinstatement, and, if approved, would accept payment of said 
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premium. On the witness stand plaintiff himself admitted that he had such an 
offer right along. Plaintiff testified: “I saw Mr. Chase, and he said if I would 
pay last year’s premium, they would very likely reinstate the policy, and I could 
pay this year’s premium. As a matter of fact, I had that offer right along, that 
if I would pay the premium, they would reinstate the policy. 

[2, 3] Even assuming that the defendant was wrong in declaring the policy 
to be lapsed, the plaintiff should not be permitted to rescind the contract and 
recover back all the premiums paid from the time of the issuance of the policy. 
The decisions in this state hold that the proper remedy of an insured where the 
insurance company has declared a policy lapsed is an action in equity to compel 
the defendant to recognize the policy as being in force. The cases in this state 
hold that where an insurance company repudiates its obligations, there cannot, in 
any event, be any recovery of the premiums paid. Skudera v. Metropolitan Life 
Insurance Co., 17 Misc. 367, 39 N. Y. S. 1059; Keyser v. Mutual Reserve Fund 
Life Association, 60 App. Div. 297, 70 N. Y. S. 32; Speer v. Phoenix Mutual 
Life Insurance Co., 36 Hun, 322. Each of the authorities above cited clearly 
holds that in the event of the wrongful forfeiture and repudiation by the 
insurance company, the insured may not, in any event, recover back premiums 
that he had paid. While those cases also hold that a recovery may be had by 
way of damages for the breach, the Court of Appeals, in Kelly v. Security Mutual 
Life Insurance Company, 186 N. Y. 16, 78 N. E. 584, 9 Ann. Cas. 661, overruled 
said decisions in that respect; the Court of Appeals holding that the doctrine 
of allowing damages for an anticipatory breach should not be extended to mutual 
life insurance company cases. The decision in Kelly v. Security Mutual Life 
Insurance Company, supra, was recently cited with approval by Judge Cardozo 
in the case of Killian v. Metropolitan Life Insurance Company, 251 N. Y. 44, 166 
N. E. 798, 64 A. L. R. 956. At the bottom of page 48 of 251 N. Y., 166 N. E. 
798, 800, Judge Cardozo had this to say, with reference to a contract for life 
insurance: “Repudiation before maturity (the subject of the contract being a 
policy of insurance) is not even such a breach as will sustain a remedy at law 
for the recovery of damages (Kelly v. Security Mut. Life Ins. Co., 186 N. Y. 16 
[78 N. E. 584, 9 Ann. Cas. 661]), though it may be occasion for a declaratory 
judgment or other remedy in equity.” The basis of the decisions of the Skudera, 
Keyser, and Speer Cases, above cited, in refusing to permit a recovery of the 
amount of premiums paid, was the fact that during the continuance of the policy 
in force the assured had received substantial benefits in the form of the insurance 
protection afforded by the policy. In the case at bar these benefits were substantial. 
In case of the death of the insured, his beneficiary was to receive $10,000. In 
case of the insured’s death by accident, the company’s liability was to pay the 
beneficiary $20,000. In the event of total disability of the insured, the defendant’s 
liability was to pay the insured a monthly income of $100 so long as the 
disability continued; and in the event of total disability of the insured, the liability 
was to waive payment of all premiums falling due during the continuance of such 
total disability. Plaintiff also was entitled to cash surrender and loan values 
provided for in the policy while in force, but until after the payment of three 
annual premiums, there was, in fact, no surrender value. 

We are therefore of the opinion that the defendant company was right in 
declaring the policy in suit lapsed for nonpayment by the plaintiff of the premium 
due on May 11, 1928, and that, in any event, no action at law will lie, under 
the circumstances of this case, to recover back the first two premiums paid. 

The determination of the Appellate Term should be reversed, and the judg- 
ment of the Municipal Court should be reversed and plaintiff's complaint dismissed, 
with costs in favor of the defendant-appellant against the plaintiff-respondent in all 
courts. 

Determination of the Appellate Term so appealed from and the judgment of 
the Municipal Court reversed, and the complaint dismissed, with costs to the 
appellant in all courts. Order filed. All concur. 
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RUCKENSTEIN vy. METROPOLITAN LIFE INS. CO. 
Supreme Court, Appellate Division, First Department. June 2, 1933. 
264 New York Supplement 619. 
INSURANCE. 


Agreement between insurance company and insured to surrender original life 
policy and issue new policy in reduced amount held not binding on beneficiary 
without her consent. 

(For other cases, see Insurance, Dec. Dig. § 239.) 

2. INSURANCE. 


Insurer, having agreed with insured to accept surrender of original life policy 
and issue new policy in reduced amount extended beneficiary’s time to pay pre- 
mium on old policy until attempted change was brought to her notice. 

(For other cases, see Insurance, Dec. Dig. § 388[1].) 

3. INSURANCE. 

Insurer, which agreed with insured to surrender policy and issue new policy 
in reduced amount, held nevertheless liable on original policy to nonconsenting 
beneficiary, where insured died before new policy was tendered beneficiary and 
tender was refused. 

(For other cases, see Insurance, Dec. Dig. § 239.) 

Appeal from Trial Term, New York County. 

Action by Sadie Ruckenstein against the Metropolitan Life Insurance Com- 
pany. From a judgment (144 Misc. 154, 258 N. Y. S. 162) entered upon a verdict 
in favor of plaintiff for $4,993.63 with interest, after trial at Trial Term, plaintiff, 
on ground of inadequacy, appeals. 

Reversed, and judgment directed for plaintiff as prayed in complaint, with 
deductions. 

Argued before Finch, P. J., and McAvoy, Martin, O’Malley, and Townley, JJ. 

J. Emanuel Ankus, of New York City, for appellant. 

Tanner, Sillecocks & Friend, of New York City (Dean Potter, of New York 
City, of counsel), for respondent. 

Town Ley, Justice. 


Plaintiff sues to recover $20,000, the face value of a policy issued on the life 
of her husband in which she was named as irrevocable beneficiary. 

The facts are conceded. Plaintiff's deceased husband, Max Ruckenstein, was 
insured by defendant on February 14, 1929, for $20,000 by life insurance policy 
No. 5668378A. Plaintiff was named as beneficiary, and the insured did not reserve 
the right to change the beneficiary. Two full years’ premiums were paid and 
loans were made to the limit of the paid-up value. The beneficiary consented to 
these loans. The third premium was due February 14, 1931. The days of grace 
expired March 17, 1931. On March 14, 1931, the insured and defendant entered into 
an arrangement whereby defendant agreed to accept surrender of the $20,000 
policy and to issue in its place a new policy under the same policy number for 
$5,000. The insured at the same time gave a check for $44.65, the amount of the 
quarterly premium on the $5,000 policy, delivered up the policy to the defendant 
and signed an application for the change. The new policy was not to go into 
effect unless delivered during the good health of the insured. Plaintiff did not 
consent to the change, cancellation, or reduction of the policy, and, so far as the 
record shows, was in ignorance of the proposed transaction. On April 12, 1931, the 
defendant tendered the new policy and asked plaintiff to sign a consent to the 
reduction. The insured had died two days before. The beneficiary refused to 
recognize the change and demanded the face value of the original policy less any 
proper deductions. 

[1] Plaintiff relies on three cases, Whitehead et al. v. New York Life Ins. 
Co., 102 N. Y. 143, 6 N. E. 267, 55 Am. Rep. 787; Garner et al. vy. Germania 
Life Ins. Co., 110 N. Y. ae a N. E. 130, 1 L. R. A. 256; Stilwell v. Mutual Life 
Ins. Co. of New York, . 385. These cases hold that, if a policy has not 
yet lapsed, an insured Bi his | insurer cannot dispose of the proceeds of a policy 
in which a beneficiary has a vested interest without giving notice to the beneficiary. 
See, also, Anderson v. Northwestern Mutual Life Ins. Co., 261 N. Y. 450, 185 
N. E. 6%. Applying this principle to the case at bar, the defendant’s agreement 
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with plaintiff's husband, consummated so far as the husband was concerned three 
days before the policy might have lapsed, was not binding on plaintiff until she 
had notice and consented to the reduction. The reason for this, as expressed in 
the Whitehead Case supra, is that the beneficiary might have paid the premium 
herself and kept the policy alive in its original form. This is a general rule of 
insurance law. In 2 Couch Cyclopedia of Insurance Law, the rule is stated as 
follows: “ * * * If the beneficiary * * * has a vested interest in the contract of 
insurance, the insured cannot surrender the policy so as to defeat the rights of 
the beneficiary thereunder, wfthout his consent, or the giving of authority therefor, 
and this although such surrender is acquiesced in by the insurer, or was produced 
by fraudulent representations made to it (op. cit. p. 991 and cases there cited).” 

2, 3] There can be no dispute that, after the policy was surrendered on March 
14th, the insurer did not expect to receive a further payment on or before March 
17th. Defendant clearly waived any right to claim a lapse on that date. This waiver 
extended the beneficiary’s time to pay until the attempted change was brought to 
her notice. The act of the insurer in asking her consent at the time of the at- 
tempted delivery of the policy confirms this view of the matter. If her consent 
were necessary before a reduction could be made in the value of the policy, it 
necessarily follows that a refusal on her part to consent does not work a complete 
forfeiture of both the original and the altered policy. The insurer may not profit 
hy disposing of the beneficiary’s interest without her consent. 

The new policy was never in force, and the old policy remained a binding 
obligation of the company in the absence of plaintiff’s consent to the proposed 
change. The judgment should be reversed, with costs, and judgment directed for 
plaintiff as prayed for in the complaint, with deductions for proper accrued charges 
under the old policy, with costs. 

Judgment reversed, with costs, and judgment directed for plaintiff as prayed 
for in the complaint with deductions for proper accrued charges under the old 
policy, with costs. Settle order on notice. All concur. 

CHAMBERS v. NEW YORK LIFE INS. CO. 
Supreme Court, Snecial Term. New York County. June 5, 1933. 
265 New York Supplement 217. 
2. INSURANCE. 

Statute permitting life insurers to except incontestability for double indem- 
nity and disability eld applicable to policies thereafter issued containing excep- 
tion (Insurance Law, § 101, subd. 2, as amended by Laws 1923, c. 28). 

(For other cases, see Insurance, Dec. Dig. § 4.) 

3. INSURANCE. 

Where life policy excepting incontestability for double indemnity and dis- 
ability showed yearly charge for double indemnity and disability benefits, insurer 
could, on tender of aggregate of charges received, rescind disability and double 
indemnity clauses for fraud (Insurance Law, § 101, subd. 2, as amended by Laws 
1923, c. 28). 

(For other cases, see Insurance, Dec. Dig. § 400.) 

Action by Chambers against New York Life Insurance Company, which filed 
a counterclaim. On plaintiff's motion for judgment on pleadings. 

Motion denied. 

Chambers, Greenbaum & Chambers, of New York City (B. Arnold Cham- 
bers, of New York City, of counsel), for plaintiff. 

_ Louis H. Cooke, of New York City (Kenneth de F. Carpenter, of New York 
City, of counsel), for defendant. 
BLAck, Justice. 


[1-3] Motion for judgment on pleadings. The sufficiency of the counter- 
claim is to be tested on this motion, and, if held insufficient, assuming the truth 
ot the allegations contained therein, then plaintiff is entitled to judgment as 
prayed for in the complaint. The defendant by its counterclaim seeks to rescind 
that part of the policy which provides for disability and double indemnity. The 
defendant tenders the amount received for these special benefits. The policies 
specifically except the incontestability for double indemnity and disability, and 
this exception is authorized by section 101, subdivision 2, of the Insurance Law. 
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The law was amended in 1923 (chapter 28) to cover the situation here involved, 
and the statute is effective to contracts issued after that date having such excep- 
tion specified in the policy. I cannot agree with the plaintiff’s theory that the 
contract here is but one in view of the statutory sanction given to life insurance 
companies to except from the incontestability clause the double indemnity and 
disability benefits. It will be observed that the policy in suit specifically shows 
the charge each year for double indemnity and disability benefits, so that it is 
not only possible but practicable to eliminate the benefits for which the plaintiff 
paid in the event that a final determination shall find that fraud and misrepre- 
sentation was practiced upon the defendant. Motion is denied. Order signed. 
STEIN v. NEW YORK LIFE INS. CO. 
Supreme Court of Pennsylvania. April 10, 1933. 
166 Atlantic Reporter 763. 
1. INSURANCE. 


Record sheld to establish that application for $4,000 life policy attached to 
$2,000 policy subsequently issued related to such policy. 

Record disclosed that insured made an application in writing for 
policy of $4,000, making certain representations therein which insurer 
alleged were false, and that policy was tendered to her but refused, where- 
upon she agreed to take policy for $2,000, which was thereafter delivered 
to her; a copy of the application for the $4,000 policy attached thereto 
having been changed only by adding as addition or amendment for home 
office use only the words “Sum insured $2,000" and that insurance took 
effect as of certain date instead of as requested in application. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

2. INSURANCE. 

Trial court erroneously permitted application for $4,000 life policy attached 
to $2,000 policy subsequently issued to be torn therefrom, and policy offered in 
evidence without application so as te defeat defense of fradulent procurement 
(40 PS § 441). 

(For other cases, see Insurance, Dec. Dig. § 151[2].) 


Appeal No. 195, January term, 1933, from judgment of Superior Court, Octo- 
ber term, 1932, No. 157, affirming judgment of Municipal Court of Philadelphia, 
May term, 1931, No. 1045; Robert S. Gawthrop, Superior Judge; J. E. Walsh, 
Municipal Judge. 

Action in assumpsit by Jennie Stein against the New York Life Insurance 
Company upon a policy of life insurance in the amount of $2,000. Judgment for 
plaintiff was affirmed by the Superior Court (106 Pa. Super. Ct. 364, 163 A. 60), 
and defendant appeals. 

Reversed with new venire. 

Arguer before Frazer, C. J., and Kephart, Schaffer, Maxey, Drew, and 
Linn, JJ. 

Arthur G. Dickson, of Philadelphia, and Louis H. Cooke, of New York City, 
for appellant. 

Frank Fogel, of Philadelphia, for appellee. 

ScHAFFER, Justice. 

This is an action on a policy of life insurance. The trial court gave binding 
instructions in plaintiff's favor. On appeal to the Superior Court, it affirmed the 
judgment of the court of first instance. We allowed an appeal. 

[1] The policy sued upon is for $2,000. It was issued upon the life of Kate 
Stein. The question at issue is whether the application attached to the policy 
was for that policy or for another of $4,000. Both courts held that the applica- 
tion did not relate to the policy sued upon, that the application for it was an 
oral one. With this conclusion we do not agree. 

The insured, on December 20, 1929, made application in writing to the insur- 
ance company for a policy of $4,000. In this application, she made certain repre- 
sentations which appellant alleges were false. The policy was tendered to her, 
but she refused to accept it and pay the premium. Subsequently she agreed to 
take a policy for $2,000. Such a policy was delivered to her, and she paid the 
premiums thereon as they became due until her death. To this policy was 
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attached a copy of the application she had signed for the $4,000 policy. It had 
been changed by the company by adding to it under a heading numbered 9, 
“Additions or Amendments (For Home Office use only),” the words: “Sum in- 
sured $2,000. Insurance takes effect as of the 15th day of January, 1930, instead 
of as requested in the application.” The application contained this language: 
“4. That by receiving and accepting said policy, any additions or amendments 
hereto which the company may make and refer to in question 9 above entitled 
‘Additions or Amendments’ are hereby ratified.” The policy stated that it was 
“made in consideration of the application therefor,” and provided: “The policy 


and the applicatoin therefor, a copy of which is attached hereto, constitute the 
entire contract.” 


[2] It is manifest that we have here the situation where a person applies 
for a policy of life insurance for a larger sum than upon reflection it is deemed 
wise to carry, and decides upon one for a smaller amount. It is not pretended 
that there was anything else in the transaction than this. The two courts who 
have passed upon the case say in effect: The written application which the 
insured signed is not to be treated as made for the policy actually issued, although 
it shows on its face the reduction in the amount of the policy. The trial court 
went so far as to permit the application which was attached to the policy in 
accordance with provisions ot the Act of May 11, 1881, P. L. 20, as amended by 
the Act of May 17, 1921, P. I. 682, art. 3, § 318, 40 PS § 441, to be torn from it, 
and the policy to be offered in evidence without the application, thus denying 
to defendant the defense of fraudulent concealment which it alleges is available 
to it and which’ was excluded on the trial. 


We are at a loss to understand the reasoning by which this conclusion was 
reached. The trial court gives as its reason that the policy was issued on an 
oral application, which manifestly it was not. as it is shown that the policy was 


issued on the amended application. The Superior Court concluded that the 
application should not be considered because of our decision in Fidelity Title & 


Trust Co. v. Metropolitan Life Ins. Co., 305 Pa. 296, 157 A. 614. That case does 
not rule this one. There application was made for a policy of $5,000, and the 
policy was issued. Thereaftcr, without any new application being signed, the 
company issued to the insured another policy for $10,000, attaching to it the 
application for the $5,000 policy. As the opinion shows, the insured did not 
agree, verbally or otherwise, that his application for the original policy or any 
of his statements and answers should serve as an application for the later policy. 
We said (page 300 of 305 Pa., 157 A. 614, 615): “On defendant’s own showing, 
therefore, it is clear that Browarsky made no written application for the $10,000 
policy, nor authorized defendant to attach thereto a copy of the application for 
the earlier policy. The taking of a written application, containing the insured’s 
version of his physical history and condition, was solely for defendan’s benefit, 
and if it desired to use such application for purposes not authorized in the 
writing itself, Browarsky’s consent was essential. Since defendant failed to show 
that such censent had been given, it follows that the application formed no part 
of the policy on which suit was brought.” Moreover, it appeared in that case that 
certain amendment forms authorizing the $10,000 policy were prepared, but were 
not exhibited to or signed by Browarsky. This discloses a very different state 
of facts from that in the pending case, where the insured agreed that by receiving 


and accepting the policy any additions or amendments which the company should 
»make in the application were ratified. 


Plaintiff showed by the testimony of the agent of the defendant who procured 
the application that as amended it was for the amount which the insured finally 
concluded to take. She had before her at all times between receipt of the policy 
and her death the copy of the application made part of the contract by its terms, in 
which the amendment in the application was shown. By accepting the policy and 
faying the premium, she ratified the amendment. 


The trial judge was in error in permitting the application to be torn from the 
policy and in allowing the latter to be offered in evidence without the application. 
He was also in error in overruling the offers of the defendant to show misrepre- 
sentations and false answers made by the insured. The Superior Court erred 
in upholding the judgment of the trial court. 
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The assignments of error are sustained, and the judgment is reversed, with 
a new venire. 


APPLEBAUM v. EMPIRE STATE LIFE ASSUR. SOC. 
Supreme Court of Pennsylvania. March 20, 1933. 
166 Atlantic Reporter 768. 

1. INSURANCE. 

Prior rejections and concealed medical attendance of insured held material to 
risk barring recovery on life policy. 

(For other cases, see Insurance, Dec. Dig. §§ 292, 300.) 
2. INSURANCE. 


One who signs application for insurance without reading it, when he might 
have done so, will be held to have read it. 

(For other cases, see Insurance, Dec. Dig. § 379[5].) 
3. INSURANCE. 


Presumption that one signing insurance application read it is not restricted 
to discovery of limitation of agent’s authority, but applicant is presumed to know 
all that reading of application would have revealed. 

(For other cases, see Insurance, Dec. Dig. § 379[5].) 

4. INSURANCE. 

Evidence in suit on life policy held insufficient to establish that, though 
insured truthfully answered medical examination questions, insurer’s agent and 
medical examiner recorded false answers, and that insured signed application 
without opportunity to read it. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

5. INSURANCE. 


Witness must be credible, and facts must be distinctly remembered and 
accurately stated, to estop insurer from insisting on breach of warranty or false 
representation in application for policy. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

6. INSURANCE. 


Testimony regarding filling out of insured’s medical examination report 
should not go to jury to show insurer’s agent and medical examiner inserted false 
answers, unless such testimony is clear and satisfactory. 

(For other cases, see Insurance, Dec. Dig. § 668[5].) 

7. INSURANCE. 

Insured’s medical examination report warranting statements therein as true, 
containing false statements entered by insurer’s agent and medical examiner, and 
signed by insured without reading it, held binding on insured, barring beneficiary’s 
recovery on life policy. 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 

Appeal No. 3075, January term, 1932, from judgment of Court of Common 
Pleas No. 4, Philadelphia County, December term, 1930, No. 9755; Otto R. 
Heiligman, Judge. 

Suit by Reba Applebaum against the Empire State Life Assurance Society 
for payment on a life insurance policy. From a judgment for plaintiff for 
$5,661.67, defendant appeals. 

Judgment reversed and entered for defendant. 

Argued before Simpson, Kephart, Schaffer, Maxey, Drew, and Linn, JJ. 

Thomas B. Hall, of Philadelphia, for appellant. 

Frederick J. Shoyer, Kendall H. Shoyer, and Manual Sidkoff, all of Phila- 
delphia, for appellee. 

Linn, Justice. 

; December 1, 1929, defendant issued to Louis Applebaum a_ $5,000 policy of 
insurance on his life, naming his wife beneficiary. Less than 7 weeks later he 
died of apoplexy. The company refused payment, alleging breach of warranty. 
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The beneficiary sued and obtained judgment for the face of the policy and 
interest. Defendant appeals. 

By admissions in the pleadings, put in evidence, it is established that prior 
applications by the insured for other insurance had been rejected, and that he 
denied the rejection in reply to a question in the application for the policy in 
suit; that he likewise falsely replied to a request for information about recent 
treatment by physicians; and that he had also concealed that he had suffered with 
headaches and high blood pressure. 

The medical examiner’s report, containing the false statements is signed by 
the insured. Over his signature he certifies: “I hereby declare that the above 
questions were asked me by the Medical Examiner and that I fully understand 
each and all of them. That the answers made to each of them are true and are 
hereby warranted to be true and I do hereby, in consideration of the premises, 
agree that the foregoing examination, and each and every part thereof shall be 
and become a part of the contract of insurance, and of the beneficiary policy 
if such be hereafter issued to me. * * * I further agree that all statements, 
declarations and representations contained in the application for a_ beneficiary 
policy subscribed by me herein and that all questions and answers contained in 
the foregoing shall be the basis upon which a beneficiary policy of said company 
may hereafter be issued to and held by me.” 

In his application, also incorporated in the policy, he repeated the denial of 
former rejections, and signed the following: “I further agree * * * and 
warrant the statement contained in this application and the Medical examination 
hereto annexed to be true in every respect, the same being made to induce the 
issuing of said Policy by said Society, and to become a part of the contract of 
insurance and the Beneficiary Policy, herein applied for, when issued.” 

In the policy “it is mutually understood and agreed * * * that the Appli- 
cation and Medical Examination, copies of which are hereto attached and made 
a part hereof, form the basis of the liability. * * *” 

[1] The prior rejections and the concealed medical attendance were uncon- 
tradicted; they were material to the risk (Koppleman v. Commercial Cas. Co., 
302 Pa. 106, 153 A. 121; Moncur v. Western Life Ind. Co., 269 Pa. 213, 112 A. 
476; American U. Life Ins. Co. v. Judge, 191 Pa. 484, 43 A. 374) and constitute 
breach of warranty barring recovery. 

To support her claim, plaintiff was permitted to put in evidence in rebuttal, 
for the purpose of showing that the insured truthfully answered the questions 
stated in the medical examination blank, that the examiner did not record the 
answers made, but filled the blanks with the false denials appearing in it; also, 
that the agent who took the application for the policy was truthfully informed ot 
the insured’s prior rejection, but, like the medical examiner, also fraudulently 
recorded a denial of it. If we understand the positions taken by plaintiff in the 
argument, they are that the wrongful conduct of both the agent and the medical 
examiner, in recording false answers, relieves the planitiff of the effect of the 
breach of warranty; that there was no breach of warranty, because “there is no 
limitation of the agent’s authority set forth in the printed application,” and that, 
in any event, “the applicant’s good faith” was for the jury. 

[2, 3] The general rule is that one who sgins an application for insurance 
without reading it, when he might have done so, will be held to have read it. 
It was applied in Koppleman’s Case, supra, and in Rinker vy. AXtna Life Ins. 
Co., 214 Pa. 608, 614, 64 A. 82, 83, 112 Am. St. Rep. 773; it is the law in the 
federal courts, New York Life Ins. Co. v. Fletcher, 117 U. S. 519, 6 S. Ct. 837, 
843, 29 L. Ed. 934; and in England, Biggar v. Rock Life Ins. Co. [1902] 1 K. B. 
516: Newsholme v. Road Transport, etc., Ins. Co. [1929] 2 K. B. 356. Koppleman 
might have, but did not, read the application signed by him, and, in consequence, 
contended that he was ignorant of a limitation of the agent’s power expressed 
in the application, and was therefore not bound by what he had signed; we held 
that he must be treated as knowing what he would have learned by reading the 
application. The scope of the presumption is not restricted to the mere discovery 
of the limitation of the agent’s authority; the applicant is presumed to know all 
that a reading of his application would have revealed. In Rinker’s Case, we‘ said: 
“There is no allegation that the applicant was blind or deaf or that she was 
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unable to read. The statement simply is that she signed the paper without reading 
it. If she was incorrectly reported therein, it was then her own fault.” In 
Fletcher’s Case the Supreme Court cited with approval Ryan v. World Mutual 
Life Ins. Co. 41 Conn. 168, 19 Am. Rep. 490, and said: “The application was 
signed without being read. It was held that the company was not bound by the 
policy; that the power of the agent would not be extended to an act done by him 
in fraud of the company and for the*benefit of the insured, especially where it 
was in the power of the assured, by reasonable diligence, to defeat the fraudulent 
intent; that the signing of the application without reading it or hearing it read, 
was inexcusable negligence; and that a party is bound to know what he signs.” 
In Newsholme’s Case, the Court of Appeals said: “In any case a man who has 
signed, without reading it, a document which he knows to be a proposal for 
insurance, and which contains statements in fact untrue and a promise that they 
are true and are to be the basis of the contract, cannot escape from the con- 
sequences of his negligence by saying that the person he asked to fill it up for 
him was the agent of the Insurance Company.” 

In Mutual Life Ins. Co. v. Hilton-Green, 241 U. S. 613, 623, 36 S. Ct. 676, 
680, 60 L. Ed. 1202, the court rejected the same contention that plaintiff makes 
here, saying: “The general rule which imputes an agent’s knowledge to the 
principal is well established. The underlying reason for it is that an innocent 
third party may properly presume the agent will perform his duty and report all 
facts which affect the principal’s interest. But this general rule does not apply 
when the third party knows there is no foundation for the ordinary presumption, 
—when he is acquainted with circumstances plainly indicating that the agent will 
not advise his principal. The rule is intended to protect those who exercise good 
faith and not as a shield for unfair dealing. [Citing cases.]” 

[4-6] Those observations are particularly applicable to this record. The only 
witnesses called were the widow of the insured, and her brother, one Bell. She 
was not present when the application was signed. Bell was manager of decedent’s 
business and states that he was present. Applebaum, the insured, was able to 
read; he was not unacquainted with insurance applications, having two other 
policies, besides having had experience with other applications. If it became neces- 
sary to consider plaintiff's contention that defendant is estopped from insisting 
on the breaches of warranty or false representation (plaintiff’s alternate position), 
we should be required to hold that the evidence to support the contention is not 
clear and satisfactory within the rule applied in Suravitz v. Prudential Ins. Co., 
261 Pa. 390, 104 A. 754, and Panopoulos v. Met. Life Ins. Co., 96 Pa. Super. Ct. 
415, and that plaintiff's case, which fails for breach of warranty, would also fail 
for that reason. This would follow because Bell’s evidence, instead of being 
clear or satisfactory, is peculiarly unsatisfactory as a basis of confident inference. 
His recollection is uncertain; he contradicts the documents, or testifies about a 
different transaction from that under investigation, or is mistaken in material 
statements. In Pusic v. Salak, 261 Pa. 512, 519, 104 A. 751, 754, we said: “The 
witness must be credible and the facts distinctly remembered and accurately 
stated.” The application and the medical examiner’s report, both signed by Apple- 
baum, were dated November 6, 1929, the date on which they were executed. 
Notwithstanding that, Bell testifies that the insured signed the application three 
weeks before. His testimony concerning the signing of the application is, not 
only uncertain, but so indefinite, that, after studying it, we have been unable to 
understand exactly what he means. He states that the insured signed the medical 
examiner's report before the examination was completed. Before evidence can be 
submitted to the jury for the purpose proposed by the plaintiff, the judge must 
be satisfied that it is clear and satisfactory; unless it reach that standard, it 
should not go to the jury. In re Miller’s Estate, 279 Pa. 30, 38, 123 A. 646. 
Apparently the agent who presented the application blank to be filled in was 
named Speiser, though it is not witnessed by him, but by another person who 
could not have been prescnt if Bell's evidence is correct. 

[7]: To say the least, there is nothing in the evidence’ to support the sugges- 


1 Bell was asked in cross-examination: : 
“Q. Was the application read to Mr. Applebaum when he signed it? A. Not all of it 
He started to and he signed the application before he read it all to him. 
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tion that Applebaum did not have the fullest opportunity to know what he signed 
and the effect of it. The insurance agent neither did nor said anything that 
interfered with the applicant’s reading the application; it was interrupted and 
stopped, according to Bell, because of a message from the agent’s brother appar- 
ently given to Applebaum at some prior time over the telephone. Bell also 
testified that Applebaum told the medical examiner that he had been rejected 
before, and that “he don’t think he will pass”; to which the examiner stated, 
“Well, we can put you through this company if anybody turned you down.” In 
plaintiff's reply to new matter she avers that “said insured fully advised the 
medical examiner that he had applied for life insurance in other companies and 
that he had been rejected by such companies as a suitable risk.” Applebaum’s 
knowledge of prior rejection, and of its probable effect on this application 
(refered to several times in the evidence), considered with Bell’s account of why 
Applebaum did not read what he certified to be correct in the two papers signed 
by him, makes it appropriate to quote the following: “In Swan v. Watertown 
Fire Ins. Co., 96 Pa. 37, the insured signed an application which had not been 
finished. He directed another to fill it up, and expressed doubt as to the manner 
in which it should be done. It was held that he knew facts to incite him to read 
the policy, and was chargeable with knowledge of its contents, and should, under 


the circumstances, be presumed to have accepted it as written.” Dowling v. Ins. 
Co., 168 Pa. 234, 240, 31 A. 1087. 

In Mutual Life Ins. Co. v. Hilton-Green, supra, it was said: “The assured at 
the least consciously permitted an application containing material misrepresenta- 
tions to be presented by subordinate agents to officers of the insurance company 
under circumstances which he knew negatived any probability that the actual 
facts would be revealed; and later he accepted policies which he must have 
understood were issued in reliance upon statements both false and material. He 
could claim nothing because of such information in the keeping of unfaithful 
subordinates. Moreover, the false representations accompanied and were essential 
parts of the policies finally accepted. He did not repudiate, and therefore adopted 
and approved, the representations upon which they were based. Beyond doubt an 
applicant for insurance should exercise toward the company the same good faith 


which may be rightly demanded of it. The relationship demands fair dealing by 
ooth parties. [Citing cases.]” 


Defendant’s point for binding instructions in its favor should have been 
affirmed. 


Judgment reversed, and here entered for defendant. 


“Q. Why wasn’t it all read to him, if you know? Why was the reading stopped? A. Mr. 


Speiser’s brother was a customer of ours 
all rgiht. [This brother was not present.] 
“By the Court: Q. What was that? A. Mr. Speiser’s brother was a customer of this place. 
“Q. Of Mr. Applebaum’s? A. Mr. Applebaum’s, and he told him whatever he said is all 
right on there. 
“QO. Whatever who says? A. Mr. Speiser, the agent. So he took his word on that and 
he didn’t finish reading it. 


‘ — Mr. Hall: Q. Then Speiser wrote down the answers, did he, in the application? 
. Yes, sir. 


and he told him whatever he would say in there was 


“Q. And then Mr. Applebaum without reading it—- A. He took his word. 

“Q. Or asking Mr. Speiser to read it to him, signed it? A. That is right. 

“Q. After Mr. Speiser’s brother had told him that whatever he, Speiser, said, would be 
all right? A. That is right. 
“By the Court: Q. Mr. Speiser’s brother said that whatever Speiser, the agent, said in 
application would be all right; is that what you mean? A. Yes. 
“Q. Was the brother of Mr. Speiser there? A. He called him up when he was coming 
down, that the agent was coming down. 

“Q. Who called who? A. The agent’s brother called up Mr. Applebaum while his brother 
was coming down and he told him that he is coming down to take this here policy out. 

“Q. How do you know what he said to him? A. Because he spoke to me first. 

“O. He spoke to you? A. Yes. * * 
“QO. And on the day when the nen was signed by Mr. Applebaum, before it was 
signed, you want us to understand that Morris Speiser [brother of the agent] called on the 
telephone? A. That is right. * = 


“Q. And Morris Speiser said to you what? A. That his brother was coming down to 
insure As 


To insure Mr. Applebaum? A. Yes, and whatever he says will be all right. 
“p, Whatever his brother, the insurance agent, says will be all right? A. That is right.” 


the 
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COLUMBIAN NAT. LIFE INS. CO. v. INDUSTRIAL 
TRUST CO. et al. No. 1131. 
Supreme Court of Rhode Island. June 14, 1933. 
166 Atlantic Reporter 809. 
1. INSURANCE. 


Where insured paid additional premium for reinstatement of life policy, and 
insurer accepted offer at home office in Boston and affixed rider to policy, last 
act essential to meeting of minds was done in Boston, and contract was made in 
Massachusetts. 

(For other cases, see Insurance, Dec. Dig. § 365[{1].) 

2. INSURANCE. 

Where contract for reinstatement of life policy was made by Massachusetts 
corporation in Massachusetts, validity and construction of contract must be de- 
termined by law of Massachusetts. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

3. INSURANCE. 

Provision in rider attached to life policy on reinstatement that additional 
premium on new rating should become effective on certain date had no effect 
on time when contract was made. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

4. INSURANCE. 

Representations of insured in application for reinstatement of life policy 
were continuing representations by insured. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

5. INSURANCE. 

Insured applying for reinstatement of life policy had duty to disclose ma- 
terial change in health between time of application for reinstatement and time 
of acceptance. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

6. INSURANCE. 

Insured’s failure to disclose illness between time of application for reinstate- 
ment of life policy and time of acceptance of application held fraud. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

7. INSURANCE. 

Insurer may avoid effect of reinstatement of life policy by showing it was 
procured by fraud. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

8. INSURANCE. 

Terms of reinstatement contract must be gathered from those relevant in 
original life policy and additional provisions of rider attached thereto on re- 
instatement. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

9. INSURANCE. 

Incontestability clause of life policy applied also to reinstatement contract. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

13. INSURANCE. 

Where insured failed to disclose illness occurring between date of applica 
tion for reinstatement of life policy and date of reinstatement, contract wat 
voidable at insurer’s option. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

14. INSURANCE. ; 

Equity court had jurisdiction of suit to cancel contract for reinstatement of 
lite policy because of insured’s fraud in obtaining reinstatement. 

(For other cases, see Insurance, Dec. Dig. § 370.) 

Appeal from Superior Court, Providence and Bristol Counties; Charles A. 
Walsh, Judge. 

Suit by the Columbian National Life Insurance Company against the In 
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dustrial Trust Company and others. From decrees sustaining a demurrer and 
granting motion to dismiss the bill, complainant appeals. 

Reversed and remanded. 

Claude R. Branch, of Providence, and F. H. Nash and Richard Wait, both 
of Boston, Mass., for appellant. 

John P. Beagan, of Providence, for respondent Wholey. 

Comstock & Canning and Andrew P. Quinn, all of Providence, for respond- 
ent Industrial Trust Co. 

SreaRNs, Chief Justice. 

Complainant, a Massachusetts life insurance company, by its bill in equity 
filed July 22, 1932, seeks the cancellation of a contract for the reinstatement of 
a policy of life insurance which it issued upon the life of one Timothy V. 
Wholey, late of Providence, now deceased. His widow, Elizabeth V. Wholey, 
the beneficiary of the policy and the executrix of his estate, and the Industrial 
Trust Company, assignee of the policy, are the respondents. Elizabeth V. 
Wholey demurred to the bill and the trust company moved for its dismissal. 

The facts alleged in the bill and admitted by demurrer are as follows: Mr. 
Wholey died May 3, 1932, from angina pectoris and myocarditis. The proofs of 
death filed with complainant included a statement by the attending physician that 
the disease of which Wholey died was first recognized and treated by this 
physician about December 15, 1931, and also contains a statement by his widow 
that his health first became affected in December, 1931. The information from 
the proofs of death was the first knowledge complainant had that Wholey was 
not in sound health at the time of the reinstatement of his policy on January 15, 
1932. Complainant investigated and learned that in December, 1931, Wholey had 
an attack of angina pectoris accompanied by severe painful sensation extending 
from the shoulder down the arm and the hand and that he had remained in bed 
on this account for more than a week. 


The original policy was issued in July, 1925, when Wholey was fifty years 
of age. It provided for the payment of annual premiums until thirty-five pay- 
ments should have been made, or the prior death of the insured, and that: “This 
policy shall be incontestable after one year from date of issue except for non- 
payment of premium, subject, however, in case of misstatement of age to an 
adjustment of the insurance proportionate to the premiums at the true age.” 


The policy lapsed in October, 1931, upon default in a payment of the annual 
premium. November 12, 1931, Wholey made a written application for the re- 
instatement of the policy in which he answered certain questions to the effect 
that he had not been ill or consulted a physician since he was last examined for 
the company (in June, 1925) and that he was then in sound health. In the ap- 
plication he warranted each of the answers to be complete and true and agreed 
they should, with certain other agreements, be taken as a basis for reinstatement 
of the policy, and that any untrue statement made therein should operate to 
limit the liability of the complainant to the paid-up insurance value and a return 
of premiums paid in connection with the reinstatement; he also agreed that the 
policy should not be considered reinstated or in force by reason of any cash 
paid or settlement made until formal approval should be given at the home 
office of the complainant in Boston. 


Complainant caused him to be examined by a physician, who recommended 
acceptance of the risk except for overweight. Before complainant agreed to the 
reinstatement of the policy, Wholey paid to-complainant the amount of a note 
which was due October 24, 1931, and on November 10, 1931, paid part but not 
all of a premium note which was due on that date. Between November 10, 1931, 
and January 15, 1932, he made no payment of any kind to the complainant on ac- 
count of the policy. The payments made in October and November, 1931, were 
accepted by the company conditionally and subject to the agreement that the 
policy should not be considered reinstated by reason of such payments until 
formal acceptance of the application for reinstatement should be given by the 
home office at Boston. 


Complainant on December 11, 1931, notified Wholey that it would be willing 
to reinstate the policy if he would agree to pay an additional premium according 
to what was known as “Table D rating”; this condition being imposed in view 
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of the fact that Wholey had an elevated blood pressure and that his weight had 
been reduced by dieting from 216 to 180 pounds. Wholey did not agree to pay 
this additional premium until January 7, 1932, after he had had the attack of 
angina pectoris; then he agreed to pay it but said nothing of the material change 
in his health since he had applied for reinstatement. On January 15, 1932, he 
paid the complainant, partly in cash and partly in notes, the amount of the new 
premium required to reinstate the policy, which was 80 per cent. more than the 
old premium. Complainant in ignorance of the facts above mentioned accepted 
these payments at Boston January 15 and gave its formal approval to the ap- 
plication for reinstatement. If the facts had been known to the complainant, it 
would not have accepted the cash and notes from Wholey and would not have 
reinstated the policy. 

In its bill the company offers to pay the paid-up value of the insurance pol- 
icy and the amount of cash which Wholey paid to the complainant in connection 
with reinstatement, with interest to the date of the filing of the bill. 

The demurrer to the hill is based on the ground that Wholey’s illness and 
his failure to disclose it were immaterial and constituted no defense to a re- 
covery under the policy. 

The Industrial Trust Company filed an answer admitting many of the alle- 
gations of the bill but denying others, including the allegations that Wholey had 
an attack of angina pectoris, which disease later caused his death. The answer also 
alleged that between the time of the filing of the bill and the time of the filing 
of the answer, Elizabeth V. Wholey, as trustee for the benefit of the Industrial 
Trust Company, brought an action at law on the policy in the superior court against 
the complainant and that by reason thereof the complainant had an adequate 
remedy at law. The answer prayed for a dismissal of the hill and also that de- 
fendant trust company have the benefit of the further allegations above de- 
scribed in regard to the action at law as if they were set forth in a cross-bill, 
and that, if the court did not dismiss the bill of complaint, complainant might he 
directed hy decree to pay it the commuted value of the insurance or monthly in- 
stallments, with deduction for the indebtedness, and also contained a prayer for 
other and further relief. 

Complainant filed a replication and answer to so much of the answer of the 
Industrial Trust Company as was in the nature of a cross-bill, in which it denied 
certain allegations of the cross-bill but admitted the pendency of the action at 
law. The Industrial Trust Company filed a motion to dismiss the bill of com- 
plaint on the ground that the issue in this case might be raised in the law action 
and that it was one which, under the statute, must be determined by a jury. 
After a hearing on this motion and on the demurrer, the demurrer was sustained 
and the motion to dismiss the bill was granted. 

The cause is here on complainant’s appeal from the decrees sustaining the 
demurrer and granting the motion to dismiss the bill. Complainant contends that 
because of Wholey’s failure to make disclosure of his disease, it is entitled to 
rescind the contract for reinstatement of the policy. The questions raised are: 
(1) Is the reinstatement of the policy voidahble? (2) Has equity jurisdiction to 
cancel the reinstatement? 

[1, 2] The policy lapsed in October, 1931. Wholey’s application in Noven:- 
ber for reinstatement of the policy was not agreed to by the insurer. It is 
plain that the insured could not have compelled the insurer to reinstate him on 
the terms of the old policy, nor did he ever assert a right to do so. He had 
changed from a standard to a substandard risk. To again secure insurance he 
was required to pay an additional premium established for a different class of 
risk. On January 7, 1932, he offered to pay the additional premium. He paid 
it on January 15, and on that date the contract of insurance was made when the 
insurer accepted his offer at its home office in Boston and affixed a rider to the 
policy containing the terms of the new agreement. The terms of the contract 
of reinstatement were not fixed by the old policy, but were the result of nego- 
tiations between the parties. 


The last act essential to the meeting of the minds of the parties was done 
in Boston, and the contract as thus appears was made in Massachusetts. Lincoln 
National Life Ins. Co. v. Hammer (C. C. A.) 41 F.(2d) 12; Kansas City Life 
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Ins. Co. v. Phillips, 31 Ariz. 122, 250 P. 882; ‘Osterhoudt v. Prudential Ins. Co., 
136 App. Div. 123, 120 N. Y. S. 641. As the contract for reinstatement was 
made by a Massachusetts corporation in Massachusetts, the validity and the con- 
struction of the contract are to be determined by the law of that state. Leonard 
y. State Mutual Life Assurance Co., 27 R. I. 121, 61 A. 52, 114 Am. St. Rep. 
30; In re Peckham, 29 R. I. 250, 69 A. 1002, 132 Am. St. Rep. 813. 


[3-5] The provision in the rider that the additional premium on the new rat- 
ing should become effective December 8, 1931, had no effect on the time when the 
contract was made. This is not a case where there has been a waiver of defense 
by the insurer for the failure to pay a premium. The offer to insure Wholey on 
a new basis was made on the assumption that the facts were as they were stated 
to be in the application. The representations made therein were continuing re- 
presentations by the insured. McKenzie v. Northwestern Mutual Life Ins. Co., 
26 Ga. App. 225, 105 S. E. 720; Equitable Life Assurance Soc. v. McElroy (C. 
Cc. A.) 83 F. 631; Goldstein v. New York Life Ins. Co., 176 App. Div. 813, 162 
N. Y. S. 1088. There was a duty on the part of Wholey to disclose any material 
change in the condition of his health occurring between the time when he made 


his application for reinstatement and the time of the acceptance of the risk by 
the insurer. 


In the case of Stipcich v. Metropolitan Life Ins. Co., 277 U. S. 311, 48 S. Ct. 
512, 513, 72 L. Ed. 895 (decided in 1928), the action was brought by plaintiff, 
the beneficiary in a policy of life insurance, against defendant, which had insured 
the life of her husband. The insured, after applying for the insurance, had 
suffered a recurrence of a duodenal ulcer, which later caused his death, and he 
failed to reveal this information to the insurer. It was held that, as insurance 
policies are contracts uberrime fidei, a failure by the insured to disclose to the 
insurer changes of health materially affecting the risk, which come to the knowl- 
edge of the insured after the application is made and before the contract of in- 
surance is made, makes the contract voidable at the insurer’s option; that the 
obligation to make such disclosure is one imposed by law as a result of the re- 
lationship assumed by the parties and because of the peculiar character of the 
insurance contract. The court said: “If, while the company deliberates, he dis- 
covers facts which make portions of his application no longer true, the most 
elementary spirit of fair dealing would seem to require him to make a full dis- 
closure.” 


[6, 7] In the instant case, the failure of Wholey to disclose his illness and 
the securing by him of a reinstatement of his insurance by the concealment of 
his illness was fraud. If Wholey had been in a dying condition when the con- 
tract was accepted by the insurer, it does not seem—either on principle or au- 
thority—that the insurer would be bound by the contract. See Piedmont & Ar- 
lington Life Ins. Co. v. Ewing, Adm’r, 92 U. S. 377, 23 L. Ed. 610. The insurer 
may avoid the effect of a reinstatement by showing that it was procured by 
fraud or unfair means. 32 C. J. § 645, and cases cited. 

[8, 9] As already stated, the reinstatement of insurance was in reality a new 
contract. The terms of this contract are to be gathered from those which are 
relevant in the original policy and the additional provisions of the rider attached 
thereto. We think the incontestability clause, which is inserted for the benefit 
of the insured, can properly be held to apply also to the reinstatement contract 
and to be operative for a period of one year from the date of the reinstatement. 
Complainant does not question this interpretation of the contract. 


[10] The contention of the respondents, that section 12 of Chapter 1757, P. 
L. 1931, makes the issue of misrepresentation a question for a jury and one 
which a court of equity cannot decide, cannot be sustained. This statute pro- 
vides that: “No misstatement made in procuring a policy of life insurance shall 
be deemed material or render the policy void unless the mafter thus represented 
shall have actually contributed to the contingency or event on which the policy 
is to become due and payable; and whether the matter so represented contributed 
to said contingency or event, in any case, shall be a question for the jury.” This 
statute applies only to contracts made in this state and has no extraterritorial 
effect. Coderre v. Travelers’ Ins. Co., 48 R. I. 152, 136 A. 305, 54 A. L. R. 512; 
Leonard y. State Mutual Life Assurance Co., supra. 
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In Massachusetts a statute similar to our statute has been held not to apply 
to applications for the reinstatement of lapsed policies. Clark v. Mutual Life 
Ins. Co., 251 Mass. 1, 146 N. E. 43. 

(11, 12] The issue (fraud) is one over which equity and law have concurrent 
jurisdiction. The rule is general that a court of equity which has first properly 
taken jurisdiction of a cause can not be ousted of its jurisdiction by a subsequent 
proceeding at law for the reason that the latter tribunal also has jurisdiction. 
Gainty v. Russell, 40 ee a Byrne v. Brown, 40 Fla. 109, 23 So. 877; Nash 
v. McCathern, 183 Mass. | 67 N: EB. S233 Lincoln National Life Ins. Co. v. 
Hammer, supra. In cases ot concurrent jurisdiction the tribunal which first ac- 
quires jurisdiction of the subject-matter may, in its discretion, proceed to a final 
disposition of the case. 

[13, 14] For the reasons stated, we hold that this reinstatement contract was 
voidable at the option of the insurer and that equity has jurisdiction of the 
cause. 

The appeal of the complainant is sustained, the decrees appealed from are 
reversed, and the cause is remanded to the superior court for further proceed- 
ings. 


PRUDENTIAL INS. CO. OF AMERICA v. ROBERTO et al. No. 1143. 
Supreme Court of Rhode Island. June 27, 1933. 
167 Atlantic Reporter 139. 
1. INSURANCE. 

Under facility of payment clause in industrial life policy, insurer could have 
paid insurance money to person it deemed equitably entitled thereto, and none of 
persons designated in policy had exclusive right to proceeds. 

Facility of payment clause provided that insurance company could 
make any payment provided for in policy to any relative by blood or 
connection by marriage to insured or to any person appearing to company 
to be equitably entitled thereto by reason of having incurred expenses in 
behalf of insured or for his burial or any other purpose. 

(For other cases, see Insurance, Dec. Dig. § 583[2].) 

2. INSURANCE. 

Soliciting agent’s statement that money due under industrial life policy will 
be paid to person who pays premiums and holds policy binds company. 

(For other cases, see Insurance, Dec. Dig. § 129.) 

3. INSURANCE. 

Insured’s aunt who at insured’s request procured industrial life policy on 
insured’s life, paid all premiums, and held policy at his death, was entitled to 
insurance money as against insured’s widow and administratrix. 

(For other cases, see Insurance, Dec. Dig. § 583[2].) 


Appeal from Superior Court, Providence and Bristol Counties; Philip C. 
Joslin, Judge. 

Interpleader by the Prudential Insurance Company of America against Filo- 
mena Roberto, administratrix of the estate of Francesco Roberto, deceased, and 
Concetta Abate. From the decree, respondent Abate appeals. 

Reversed. 

McGovern & Slattery, of Providence, for complainant. 

Luigi De Pasquale and Frank W. Golemba, both of Providence, for respond- 
ent Roberto. 

John Di Libero, of Providence, for respondent Abate. 

SWEENEY, Justice. 

This bill of interpleader was brought for the purpose of having the court 
determine who is entitled to receive the amount due on an industrial policy of 
insurance issued upon the life of Francesco Roberto, deceased. 

The policy was issued December 12, 1927. July 9, 1932, the insured died. 
September 2, 1932, Filomena J. Roberto, the widow of the deceased, qualified 
as administratrix upon his estate. Thereafter she and Concetta Abate each 
brought an action at law against the complainant to recover the amount due on 
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the policy. The complainant then filed this bill of interpleader and paid into the 
registry of the court $462.84, which was the amount due on the policy less 
legal expenses and costs. 

Both respondents filed answers and each claimed the fund. After hearing 
the witnesses, the trial justice rendered decision that $327 of the fund should be 
paid to the administratrix for the purpose of paying the balance due on the 
funeral expenses of the insured and the balance of $135.84, less costs, be paid te 
respondent Abate. Final decree was entered in accordance with this decision. 
Respondent Abate appealed from this decree on the ground that it was against 
the law and the evidence. She claims that she is entitled to the entire fund. 

[1] The policy did not designate a beneficiary. It contained a facility of 
payment clause. This clause provides that the insurance company may make any 
payment provided for in the policy to any relative by blood or connection by 
marriage of the insured or to any person appearing to said company to be 
equitably entitled to the same by reason of having incurred expenses in behalf 
of the insured or for his burial or any other purpose. Under this clause the 
insurance company could have paid the money to the person it deemed equitably 
entitled to it. 31 C. J. 972. No one of the persons designated in the policy had an 
exclusive right to receive the proceeds of it. Providence Savings Bank v. Vadnais, 
26 R. I. 122, 58 A. 454. 

[2] When a person takes out a policy of industrial insurance and is told bv 
the agent soliciting the policy that the money due on the policy will be paid to the 
person who pays the premiums and holds the policy, the company is bound by the 
acts of its agent. Wallace v. Prudential Ins. Co., 174 Mo. App. 110, 157 S. W. 
1028; Shea v. U. S. Ind. Ins. Co., 23 App. Div. 53, 48 N. Y. S. 548; LaRaw v. 
Prudential Ins. Co., 56 App. D. C. 199, 12 F.(2d) 140, 49 A. L. R. 935. In John 
Hancock Mut. Life Ins. Co. v. Lawder, 22 R. I. 416, 48 A. 383, it was held that 
the executor of the woman who had contracted for insurance on life of her step- 
daughter, and who had paid all the premiums and kept the receipt book, was 
entitled to the insurance rather than the husband who was the administrator of 
the estate of the stepdaughter. 

[3] Respondent Abate was an aunt of the insured. She claims the insurance 
because she procured it at his request, paid all the premiums during his life, and 
held the policy at the time of his death. These facts were established by uncontro- 
verted evidence. The insurance agent testified he was sent by Mr. Roberto to his 
aunt to see if she would insure him; that she did so and was told that if anything 
happened to him, she would get the insurance. 

The insured was a veteran of the World War and at least three other policies 
were issued upon his life. His wife testified that she received the proceeds of 
one policy, $273; that her brother-in-law, an undertaker, received the proceeds of 
another policy, $500; and that still another policy was canceled. She did not know 
that her husband had been insured by his aunt, Mrs. Abate, until after his death, 
nor was she aware of the understanding between the deceased and his aunt that 
she was to be the beneficiary of the policy which she held. 

Under the law and the evidence jf clearly appears that the respondent Abate 
is equitably entitled to the fund paid into the registry of the court by complainant. 

The appeal is sustained. The decree appealed from is reversed. 


On July 3, 1933, the parties may present 2 form of decree in accordance with 
this opinion to be entered in the superior court. 


PRUDENTIAL INS. CO. OF AMERICA v. TANENBAUM. No. 1018. 
Supreme Court of Rhode Island. June 16, 1933. 
167 Atlantic Reporter 147. 

2. INSURANCE. 

False answers by applicant for insurance to questions respecting his present 
health were material misstatements. 

(For other cases, see Insurance, Dec. Dig. § 291[1].) 
3. INSURANCE. 


Fact that specific answer is sought by insurer in application for policy makes 
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that answer material, and when answer 1s untrue, policy will ordinarily be for- 
feited. 


(For other cases, see Insurance, Dec. Dig. § 255.) 
5. INSURANCE. 

One affected with cancer is not in “sound health” within meaning of insur- 
ance contract containing warranty as to sound health. 

[Ed. Note.—For other definitions of “Sound Health,” see Words & Phrases. | 

(For other cases, see Insurance, Dec. Dig. § 291[5].) 

9. INSURANCE. : 

In application for life policy, representation as to material fact which 1s 
false in fact need not have been fraudulently made. 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 

Appeal from Superior Court, Providence and Bristol Counties; Hugh B. 
Baker, Presiding Justice. 

Suit by the Prudential Insurance Company of America against Shandei 
Tanenbaum. From an adverse decree, respondent appeals. 

Affirmed, and cause remanded. 

Knauer & Fowler and Frank H. Bellin, all of Providence, for appellant. 

McGovern & Slattery and James A. Higgins, all of Providence, for appellee. 

Comstock & Canning and Andrew P. Quinn, all of Providence, for Industrial 
Trust Company, as amicus curie. 

SWEENEY, Justice. 

This bill in equity was brought to cancel two policies issued upon the life 
of Jacob Tanenbaum, now deceased, and payable to his wife. The respondent filed 
an answer and cross-bill and prayed that complainant be directed to pay her the 
amount of the policies. After hearing, final decree was entered dismissing the 
cross-bill and ordering the policies canceled. Respondent has brought the cause 
to this court by appeal from this decree. 

Complainant asks to have the two policies canceled on the ground that Mr. 


Tanenbaum obtained their issuance by fraudulent statements. Respondents denies 
the alleged fraud. 


The facts necessary to be stated in order to determine the rights of the 
parties are as follows: May 4, 1925, complainant issued two policies of insurance 
for $10,000 each upon the life of Jacob Tanenbaum of Providence; June 9 and 
July 14, Mr. Tanenbaum paid the semiannual premiums due thereon. Mr. Tanen- 
baum was operated upon at a hospital in New York City September 22, 1925, 
and died five days thereafter. The certificate of his death, which was signed by 
the house surgeon, stated that the “diagnosis during his last illness was carcinoma 


of rectum (primary) duration — yrs. 2 mos. — da. Contributory (secondary) 
operation.” 


The policies were issued in response to an application signed by Mr. Tanen- 
baum dated April 10. A copy of this application and his declarations to the medi- 
cal examiner were attached to each policy and made a part of the contract. 


The declarations to the medical exansiner contained a series of questions, 
two of the questions and the answers thereto being: “8. Are you now in good 
health? Yes. 9. On what dates and for what complaints have you been attended 
by a physician during the past three years? None.” The declarations were signed 
by Mr. Tanenbaum. Immediately above his signature he declared that all state- 
ments and answers to the questions were complete and true, and he agreed that 
they should become a part of the contract of insurance. He also waived all pro- 
visions of law forbidding any physician, or other person who had attended or 
examined him, from disclosing any knowledge or information thereby acquired. 

In its bill complainant averred that at the time Mr. Tanenbaum signed the 
application for insurance and answered the questions asked by the medical exam- 
iner he was not in good health but was suffering from carcinoma, with its attend- 
ant symptoms; that in August and September, 1924, he was under treatment for 
intestinal disease; that during the spring and summer of 1925, both before and 
after he signed the application for insurance, he consulted several physicians for 
serious disorders in his stomach and intestines; that, with full knowledge he was 
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suffering from these disorders, he made false answers to questions 8 and 9 with 
intent to deceive and defraud complainant and induce it to issue its policies of 
insurance; and that complainant would not have issued said policies had it known 
of the falsity of said answers. 

Complainant also averred that November 11, 1925, respondent demanded pay- 
ment of the face value of the policies; that it denied liability and offered to 
return the amount of the premiums paid. 

Complainant further averred that by the terms of the policies they were 
incontestable after the expiration of one year from May 14, 1925, the date of their 
issuance, and that, as the respondent had not commenced an action at law to 
enforce payment of said policies, complainant might be unable to contest the 
validity of the policies unless relief were granted in equity. 

Respondent filed an answer and cross-bill. She averred that Mr. Tanenbaum 
answered completely and truly all questions put to him by complainant's medical 
examiner. She denied that Mr. Tanenbaum was suffering from carcinoma or 
iliness at the time. She admitted that a short time prior to his signing the 
application he complained of stomach trouble; that during this period he went to 
two or three physicians; that each of them stated his trouble to be imaginary 
rather than real; and that these statements were related to complainant’s medical 
examiner. She also alleged that Mr. Tanenbaum was in good health at the time 
he made the statements to the medical examiner. She further averred that if it 
should be held that he made the statement that he had not been attended by a 
physician within three years prior to the medical examination, the statement was 
not material misstatement and did not contribute in any way to the event upon 
which the policy became payable. ? 

Respondent neither admitted nor denied that complainant would be unable 
to contest the validity of its policies after the lapse of one year from the date 
of their issuance. Respondent set up the allegations of her answer by way of 
cross-bill and claimed the benefit thereof as by statute provided, and prayed that 
complainant be required to pay her the amount due under the policies. 

The essential issues raised by the pleadings were: Did the medical examiner 
write the answers to questions 8 and 9 as given by Mr. Tanenbaum? If so, 
were his answers true? 

The trial occupied several days, and much testimony, factual and opinion, 
was introduced in support of the contentions of each party. The trial justice 
found that the medical examiner asked Mr. Tanenbaum the questions on the 
printed form for the medical examination and wrote the answers given by Mr. 
Tanenbaum or by some one for him and in his presence; that Mr. Tanenbaum 
knew the contents of the paper and signed it, and was bound by the statements 
therein. The trial justice held that the answers to questions 8 and 9 were material 
to the risk; that Mr. Tanenbaum’s answers to these questions were untrue because 
his health had not been good for about eight months before the date of the 
application; that he had been atended by three physicians during this time; and 
that his untrue answers constituted fraud sufficient to vitiate the policies. 


[1] We have frequently held that the finding of facts from conflicting 
evidence made by a justice sitting without a jury is entitled to great weight and 
will not be set aside unless such finding clearly fails to do justice between the 
parties. Raferty v. Reilly, 41 R. I. 47, 102 A. 711; Preble v. Higgins, 43 R. I. 
10, 109 A. 707. 


That Mr. Tanenbaum’s answers to questions 8 and 9 were not true is cleariy 
shown by the evidence. Respondent admits in her answer that Mr. Tanenbaum 
was attended by two physicians within the three years preceding the date of his 
application for insurance. The evidence conclusively proves this fact. One of 
these physicians testified that he diagnosed Mr. Tanenbaum’s trouble as possible 
cancer and recommended that X-ray pictures be taken, which was done September 
12, 1924. Mr. Tanenbaum went to Boston August 7, 1925, to consult an eminent 
medical specialist. This specialist testified that Mr. Tanenbaum told him he had 
been troubled with heartburn for about a year and a half. After a careful exam- 
ination this specialist diagnosed Mr. Tanenbaum’s trouble as cancer of advanced 
stage which had been growing for at least a year. A physician, in answering a 
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hypothetical question, was of the opinion that Mr. Tanenbaum was afflicted with 
the cancer about eighteen months. 

Questions 8 and 9 are unambiguous and required a statement of facts from 
Mr. Tanenbaum. Complainant was entitled to receive correct information as to 
applicant’s prior treatment by physicians so it could decide upon the information 
given by these physicians, or otherwise, whether it would accept the risk. The 
local medical examiner testified he asked the questions of Mr. Tanenbaum and 
wrote his answers correctly and that, if he had been informed by Mr. Tanenbaum 
that he had been treated by physicians, it would have been his duty to have 
reported this fact to the company. The chief medical examiner for complainant 
testified that the answers to these questions were crucial on the question of the 
acceptance of an applicant; and that, if the complainant, through him, had known 
of the facts testified to by the physicians who had treated Mr. Tanenbaum, the 
company would not have issued the policies. 

[2] Respondent contends that the false answers to questions 8 and 9 were 
not material misstatements and did not contribute in any way to the event upon 
which the policy became payable. The contention cannot be sustained. In Wells 
v. Great Eastern Casualty Co., 40 R. I. 222, 100 A. 395, 397, this court said: “It 
has been the long-settled rule in this state that ‘statements in an application for 
insurance, made as of the applicant’s own knowledge, upon which the contract is 
based, are warranties.’” The opinion cited our cases supporting this proposition. 
Other cases to the same effect are: Mutual Life Ins. Co. v. Hilton-Green, 241 
U. S. 613, 36 S. Ct. 676, 60 L. Ed. 1202; Travelers’ Ins. Co. v. Pomerantz, 246 
N. Y. 63, 158 N. E. 21; Metropolitan Life Ins. Co. v. Shaw, 30 Ga. App. 97, 
117 S. E. 106; Bellestri-Fontana v. N. Y. Life Ins. Co., 234 Mich. 424, 208 N. W. 
427: Simpson v. Metropolitan Life Ins. Co. (Mo. App.) 282 S. W. 454. 

[3] The fact that a specific answer is sought by the insurer in an application 
for an insurance policy makes that answer material. When such an answer is 
untrue the policy will ordinarily be forfeited. Leadman v. AXtna Life Ins. Co. 
(W. Va.) 163 S. E. 716. In Raives v. Raives et al. (C. C A.) 54 F.(2d) 267. 
269, it was held that representations made by an applicant for insurance, to the 
effect that within a specified period he had not consulted a physician concerning 
his health, were material; when false amounted to fraud on the insurer, who 
had relied upon them in issuing a policy, and rendered the insurance void. The 
court said: “The answer was made to be relied upon and was relied upon. Since 
it was willfully false, the intention to deceive follows as a matter of law. Claflin 
v. Commonwealth Ins. Co., 110 U. S. 81, 95, 3 S. Ct. 507, 28 L. Ed. 76.” 

Some of the cases in which the insurer has been held not liable to a bene- 
ficiary, on account of an untrue statement by the insured to the effect that he 
had not been treated by a physician within a specified period or that he was in 
good health, are: Fountain & Herrington, Inc., v. Mutual Life Ins. Co. of New 
York (C. C. A.) 55 F.(2d) 120; Metropolitan Life Ins. Co. v. McDonald, 246 
Ky. 109, 54 S.W.(2d) 625; Panopoulos v. Metropolitan Life Ins. Co., 96 Pa. 
Super. Ct. 415; Leadman v. AEtna Life Ins. Co., supra; Raives v. Raives, supra; 
State Bank & Trust Co. v. Conn. Gen. Life Ins. Co., 109 Conn. 67, 145 A. 565. 

[4, 5] The uncontroverted testimony proves that carcinoma was the primary 
cause of the death of Mr. Tanenbaum. Courts take judicial notice of the fact 
that cancer is a serious disease. One affected with cancer is not in sound health 
within the meaning of an insurance contract containing a warranty as to sound 
health. Champion v. Life & Cas. Ins. Co. of Tenn. (Ala. App.) 141 So. 363. 

[6] Respondent earnestly contends that the last clause in section 5037 (chapter 
342, § 53), Gen. Laws 1923 (now section 12, chap. 1757, Pub. Laws 1931), gives 
her an absolute right to have a jury trial and bars complainant from proceeding 
in equity to procure a cancellation of the policies. The section reads: “No mis- 
statement made in procuring a policy of life insurance shall be deemed material 
or render the policy void unless the matter thus represented shall have actually 
contributed to the contingency or event on which the policy is to become duc 
and payable; and whether the matter so represented contributed to said con- 
tingency or event, in any case, shall be a question for the jury.” 

Passing the question whether respondent waived her right to challenge the 
jurisdiction of the court by not demurring to the bill or by not pleading the 
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statute in bar, and proceeding to trial on the issues raised by her answer and 
cross-bill in which she prayed that the amount of the policies be ordered paid to 
her (see Setchell Auto Parts v. Artamian & Sutcliffe, 50 R. I. 144, 146 A. 87), 
we will consider the question now presented by respondent. 

In Wells v. Great Eastern Cas. Co., supra, this court held the statute did not 
apply to a case where an insurance company had rescinded a policy during the 
life of the insured on the ground that a material statement contained in the 
application was untrue, and sustained the ruling of the trial justice that such 
untrue statement was a false and fraudulent representation as to a material fact 
and a “false warranty” which justified the company in rescinding the contract. 
In Home Life Ins. Co. v. Zuribowitz (R. I.) 87 A. 25, the superior court took 
jurisdiction of a bill in equity brought to cancel a life insurance policy on the 
ground of misrepresentation by the insured of his age. When construing a statute 
very similar to ours, in Pacific Mutual Life Ins. Co. of Cal. v. Glaser, 245 Mo. 
377, 150 S. W. 549, 45 L. R. A. (N. S.) 222, the court held that equity had 
jurisdiction to cancel a policy during the lifetime of the insured on account of 
untrue answers made by him in his application for insurance. As a general rule 
an insurance company may maintain a bill in equity, within the contestable period 
and during the life of the insured, to cancel a policy because of fraud on his 
part. 32 C. J.. 1268. 

Does the statute invoked by respondent deprive equity of jurisdiction to 
cancel a policy on the ground of fraud because of the death of the insured 
within the contestable period? We find nothing in the statute to support such a 
construction. 

In this case the policy was to become payable upon the death of Mr. Tanen- 
baum. One of the alleged misstatements was that he was in good health when, 
in fact, he had a cancer which caused his death 130 days after he was examined 
by complainant’s medical examiner. If this be so, the misstatement would be 
deemed material and render the policy void. 

Respondent contends that this issue can be determined only by a jury as 
required by the last clause in said statute which reads: “and whether the matter 
so represented contributed to said contingency or event, in any case, shall be a 
question for the jury.” There would be force in respondent’s contention if she 
had brought an action to enforce complainant’s liability on the policies. There 
is a distinction between an action at law to enforce liability on an insurance 
policy and a bill in equity to procure its cancellation on the ground of fraud. In 
an action at law clearly the statute would apply. 

Complainant avers that it is without adequate remedy at law because each 
policy contains a provision which precludes it from contesting the validity of the 
policies, except for nonpayment of premiums, after the expiration of one year 
from their date. Thirteen days before the expiration of the year, complainant 
filed this bill. If it had waited until the expiration of the year, it could make no 
defense to any action at law which might be brought by respondent to enforce 
liability on the policies. In Murray v. State Mutual Life Ins. Co., 22 R. L. 524, 
48 A. 800, 53 L. R. A. 742, it was held that the insurer was bound by the incon- 
testable clause contained in its policy and after the lapse of the period specified 
was precluded from setting up a defense based upon false and fraudulent answers 
made by the insured in his application. This case is quoted with approval in 
Feierman v. Eureka Life Ins. Co. of Baltimore, 279 Pa. 507, 124 A. 171, 32 A. 
L. R. 646. In this case it appeared that the insured died within the contestable 
period, but proof of death was filed thereafter. The court held that the great 
weight of authority supported the position that the insurer must disavow liability 
within the contestable period by seeking to have the policy canceled. Judgment was 
ordered for plaintiff because the company did not act within two years from the 
date of the issuance of the policy. When construing an incontestable clause in 
Mohr v. Prudential Ins. Co., 32 R. I. 177, 78 A. 554, the court held that after the 
expiration of the contestable period defendant could not contest liability on the 
ground that the insured was not in good health at the time of the delivery of 
the policy. See, also, Killian v. Metropolitan Life Ins. Co., 251 N. Y. 44, 166 N. E. 
798, 64 A. L. R. 956. 


[7] Respondent had six years from the death of Mr. Tanenbaum within 
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which to commence an action against complainant to enforce payment of the 
policies. By not commencing her action within one year from the date of the 
policies she would prevent complainant from making a defense of fraud. This 
fact makes it manifest that complainant had no remedy at law and that its only 
remedy was in a court of equity. In New York Life Ins. Co. v. McCarthy 
(C. C. A.) 22 F.(2d) 241, it was held that complainant had a right to bring a 
bill in equity to cancel a policy for false representations in the application after 
the death of the insured but within the contestable period and before the com- 
mencement of an action at law because, at that time, complainant had no adequate 
remedy at law. See, also, Metropolitan Life Ins. Co. v. Carter, 252 Mich. 432, 232 
N. W. 370; New York Life Ins. Co. v. Steinman, 103 N. J. Eq. 403, 143 A. 529; 
Pacific Mutual Life Ins. Co. of Cal. v. Glaser, supra. 

[8] Respondent could have asked the court to frame issues to be tried by a 
jury. Section 4984 (chapter 341, § 7), Gen. Laws 1923. She waived her right to 
this form of trial by proceeding, without objection, to have the issues tried by 
the court. 

[9] Respondent contends that the bill should be dismissed because actual fraud 
is alleged in the bill and was not found by the court. The court found, after a 
careful consideration of the testimony, that the answers by the insured to ques- 
tions 8 and 9 in the application were untrue and constituted fraud. The testimony 
fully supports the finding of fact and the conclusion follows as a matter of law. 
It is generally held that a representation as to a material fact which is false in 
fact need not have been fraudulently made. 32 C. J. 1286. In Leonard v. State 
Mutual Life Assurance Co., 24 R. I. 7, 51 A. 1049, 1050, 96 Am. St. Rep. 698, in 
reply to plaintiff’s claim that an untrue answer did not avoid the policy because 
innocently made, the court said: “Falsity, not fraud, is the basis of liability on a 
warranty.” It was held that: “The answer being untrue, and being a part of the 
contract, and relating to a matter within the knowledge of the applicant, it must 
be regarded as a material misstatement, which avoids the contract.” See, also, 
Wells v. Great Eastern Cas. Co., supra; Stango vy. Metropolitan Life Ins. Co., 
162 A. 533, 10 N. J. Misc. 1128; Kerpchak v. John Hancock Mut. Life Ins. Co., 
97 N. J. Law, 196, 117 A. 836. 

After a careful consideration of the evidence and the law applicable thereto, 
we find no error in the decree. 

The appeal is denied and dismissed, the decree appealed from is affirmed, and 
the cause is remanded to the superior court for further proceedings. 


JORDAN v. EQUITABLE LIFE ASSUR. SOC. 
OF THE UNITED STATES. No. 13644. 
Supreme Court of South Carolina. June 1, 1933. 
169 Southeastern Reporter 673. 
1. INSURANCE. 

Insurer’s acceptance of part of premium on life policy which it could have 
applied and thereby prevented forfeiture introduced element of estoppel, and 
constituted valid consideration for waiver of punctual payment of balance of 
premium on date fixed in extension agreement. 


(For other cases, see Insurance, Dec. Dig. § 392[1].) 
2. INSURANCE. 

Insurers acceptance on April 20 of balance of premium which it claimed was 
due April 14 was consideration for and operated as renewal of life policy. 

(For other cases, see Insurance, Dec. Dig. § 145[3].) 
3. INSURANCE. 

In action by insured against insurer for breach of contract accompanied by 
fraudulent acts in taking away life policy providing for ‘total and permanent 
disability benefits, ratification by insured held question for jury. 


(For other cases, see Insurance, Dec. Dig. § 237.) 


4. INSURANCE. . : 
Evidence showing insured was induced to give up life policy containing ac- 
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cident and disability provisions to accept one of lesser benefits held to show act- 
ual damages. 

(For other cases, see Insurance, Dec. Dig. § 237.) 
5. INSURANCE. 


In action by insured against insurer for breach of contract accompanied by 
fraudulent acts in taking away policy providing for total and permanent dis- 
ability benefits, insurer held entitled to directed verdict on question of punitive 
damages. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

6. INSURANCE. 

Under life policy provision, reinstatement was matter of grace on part of 
insurer. 

The policy provided that, in case of lapse in consequence of nonpay- 
ment of premium, it might be reinstated at any time on production by its 
holder of evidence of insurability satisfactory to the insurer. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

7. INSURANCE. : 

Insured’s measure of damages for insurer’s taking away policy providing for 
total and permanent disability benefit was amount due insured, if any, under dis- 
ability provision, plus any premiums he may have paid during such period of 
disability. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

Appeal from Common Pleas Circuit Court of Chester County; P. H. Stoll, 
Judge. ; ; 

Action by Septimus Jordan against the Equitable Life Assurance Society 
of the United States. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded. 

Thomas, Lumpkin & Cain, of Columbia, and McDonald, Macaulay & Mc- 
Donald, of Chester, for appellant. 

Gaston, Hamilton & Gaston, of Chester, for respondent. 

STABLER, Justice. 


On January 20, 1919, the defendant company insured plaintiff’s life in the sum 
of $5,000 


’ 


The policy contained double indemnity accident and total and permanent dis- 
ability provisions, and provided for the payment of the premium semiannually on 
January 14 and July 14 of each year, with a grace period of thirty-one days. 
In 1923 the insured became ill with pulmonary tuberculosis, and was paid total 
and permanent disability benefits for a period of six months; the payments being 
discontinued on his return to work. The semiannual premium of January 14, 
1927, was not paid when due, but on February 12, within the grace period, the 
insured applied to the company for an extension of time for payment, upon con- 
ditions, to which we shall hereafter more specifically refer, set out in full on 
the back of the application. Under the arrangement made, the time was ex- 
tended to April 14, the plaintiff deposited with the company $63.41, and the bal- 
ance of the premium was to be paid on the extended date. 


On April 20 the insured, who had failed to make payment of the balance 
due, $36.87, on April 14, went to the office of the company at Rock Hill, S. C., 
to see about the matter, and was told by defendant’s cashier and agent that the 
policy had lapsed through such failure. At that time, however, he paid the com- 
pany the $36.87, which amount was received and accepted by it, and also made 
application for reinstatement of the policy. Later he was examined by a com- 
pany physician, who reported his physical condition to be good, but called atten- 
tion to the tubercular trouble which the insured had had in 1923—a matter, how- 
ever, already known to the insurer. The company refused to reinstate the policy 
with the double indemnity accident and total disability benefits, giving as its 
reasons the applicant’s former tubercular trouble, but indicated that it was willing 
to issue a straight life policy without these provisions. Thereafter, in May, 1927, 
he signed a paper prepared by and addressed to the company, indicating his will- 
ingness to accept such a policy, and one of that kind was then issued him. Later, 
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the company sent him a check for $3.93, which was accepted by him, as a refund 
of a part of the premium money that had been paid. In 1930 the insured became 
totally disabled, and thereafter made demand upon the company for reinstate- 
ment of his original policy containing the total and permanent disability benefit 
provisions, but his request was refused. He then brought this action against the 
defendant for “breach of contract accompanied by fraudulent acts,” seeking 
damages, actual and punitive, in the sum of $2,999. 

The gist of the complaint is that the policy providing for total and per- 
manent disability benefits was improperly taken from the insured by the defend- 
ant, and that he was forced to accept a new policy without such benefits; that 
the company accomplished this, through its agent, by falsely stating to the plain- 
tiff that his policy had lapsed because of his failure to make payment of the 
premium due January 14, 1927, and by inducing him, through false statements, to 
be examined for reinstatement of the policy, upon the assurance that, if he did 
so, it would be good thereafter. The company denied all allegations of fraud, 
and alleged that the change in the policy was brought about by its lapse and by 
application of plaintiff for its reinstatement; that the insured agreed in writing 
to such change, and requested that a policy without total and permanent dis- 
ability benefits be issued him; the original being thereby reinstated with the ex- 
ception of such benefits. 

The case was tried at the May, 1932, term of court of common pleas for 
Chester county, and resulted in a verdict for the plaintiff for the whole amount 
asked for. From judgment entered thereon this appeal is taken. 

[1, 2] The exceptions, five in number, all relate to Judge Stoll’s refusal to 
direct a verdict for the defendant. The first question presented is whether the 
policy lapsed on April 14, 1927. The appellant contends that the uncontradicted 
evidence shows this to be true, and that such lapse was brought about, not only 
by the terms of the policy, but by the conditions of the extension agreement be- 
tween the parties. The position of the respondent is that “the policy does not 
provide for a forfeiture if the extension premium is not paid promptly, and the 
conditions of extension do not permit a cancellation of the policy and a reten- 
tion in full of the premium already paid”; and that “no new stipulations of for- 
feiture can be added to the policy in this way.” 

Turning to the original contract of insurance, we find the following pro- 
vision: “Except as herein expressly provided, the payment of any premium or 
instalment thereof shall not maintain this policy in force beyond the date when 
the succeeding premium or instalment thereof becomes payable.” 

On the back of the application for extension were printed the terms and con- 
ditions upon which the deposit was made and the extension requested, which, in 
purport, are the same as those printed on the back of the company’s “formal no- 
tice” to the applicant that the extension was granted. This notice, or “receipt,” 
dated February 12, 1927, was signed by the secretary and countersigned by the 
cashier or collecting agent of the company, and was as follows: 

“The Equitable Life Assurance Society of the U. S..New York, N. Y. 

“Agency at Rock Hill 2/12/1927 

“The time for the payment of the premium due Jan. 14, on Policy No. 
2404212 subject to the terms and conditions on the back hereof, is extended to 
April 14, 1927, and the receipt of — Dollars ($63.41) is hereby acknowledged, 
which together with previous deposits of $——— now applied to same purpose 
makes a total deposit of $———. 

“Should the halance of the premium (with interest at 5% per annum) re- 
main unpaid at the expiration of this extension the Equitable shall return to the 
depositor on demand any balance of the total deposit remaining after the de- 
duction of the percentage of the premium required as compensation for the 
privilege of this extension. Any previous receipts for deposit made in connection 
with this premium, are hereby cancelled.” 

On the back of this paper were printed the following conditions of extension: 

“The within policy shall continue in force until the extended date without 
grace; if the difference between the total deposit and the amount of the pre- 
mium, with interest upon such difference from the original due date of the pre- 
mium at the rate of five per cent. per annum shall be paid to the Equitable on or 
before the extended date, the same, together with the amount deposited, shall 
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then be accepted in payment of the premium and the policy shall be continued as 
if the premium had been paid when due; if such payment is not made on or be- 
fore the extended date without demand or notice, the Equitable shall retain out 
of the amount deposited an amount equal to 5% of the premium if payable an- 
nually, 10% if payable semi-annually, or 20% if payable quarterly, for each 
month from the original due date of the premium to the extended date (except 
that if the policy be on the term plan a pro rata premium shall be retained) as 
compensation for the privilege of this extension and on demand shall repay the 
balance to the depositor and after such extended date all rights under the policy 
shall be the same as if this agreement and deposit had not been made, except 
that the time for electing any option upon lapse granted by the policy shall begin 
to run from the extended date and not from the due date of the premium. 

“Due and sufficient notice with regard to this premium, whether required 
by the statutes of any State or otherwise, has been given, and in consideration 
of the extension applied for every other or further notice has been waived.” 

It will be observed that the “extension agreement” provides that, if the dif- 
ference between the total deposit and the amount of the premium should be paid, 
with interest, on or before the extended date, that sum, with the amount already 
deposited by the insured, would be accepted by the company in payment of the 
premium due on January 14, and the policy would be continued in force as if 
the premium had been paid when due. It is conceded that the amount deposited 
with the company on February 12, $63.41, had it been applied to the payment of 
the premium, would have kept the policy in force for more than four months 
from January 14, or beyond April 20. The crucial question, therefore, is whether 
the company, having received and accepted from the insured such sum of money, 
could declare the policy lapsed at the end of three months, and thereby create a 
forfeiture under the terms of the extension agreement. The trial judge held 
that this, in the circumstances, was a question for the jury. In other words, he 
submitted for their determination whether, under the admitted facts, the com- 
pany was estopped to assert that there was a lapse of the policy. 

We think, under the peculiar facts of this case, the trial court might properly 
have held, as a matter of law, that there was no lapse of the policy on April 14. 
\s we have already stated, the policy was in full force at the time the exten- 
sion was granted, and the company at that time received from the insured a sum 
of money sufficient to have kept it in force for a period of more than four 
months from January 14. Even though the provisions of the extension were to 
the effect that the time for payment of the premium was extended to April 14 
without grace, the receiving and acceptance by the company of such sum of 
money, which it could have applied to the payment of the premium due and 
thereby prevented a forfeiture, not only introduced the element of estoppel, but 
constituted a valid consideration for waiver by the company of punctual payment 
hy the insured of the balance of premium on the date fixed in the extension 
agreement. If, however, it should be thought that we are wrong in this, and 
that there was a lapse as contended for by the appellant, there can be no doubt 
that the acceptance by the company, on April 20, of the balance of the premium, 
which it claimed should have been paid on April 14, was a consideration for and 
operated as a renewal of the policy; the evidence is undisputed that such ac- 
ceptance by the company was voluntary on its part and was made with full 
knowledge of all its rights in the matter. In any view, the defendant has no 
ground for complaint that the trial judge submitted the question to the jury. 

[3] Nor do we think, as contended by appellant, that there was a ratification, 
as a matter of law, by plaintiff of the entire transaction. This question, under 
all the testimony, was one for the jury, and the trial judge properly refused the 
motion for a directed verdict on that ground. 

[4] Nor can the contention of the appellant, that no actual damages were 
proved, be sustained. If the insured was induced, as he testified, by statements 
of the company to give up a life policy containing accident and total benefit pro- 
visions, and to accept in lieu thereof one of lesser benefits, he was undoubtedly 
damaged to the extent of being deprived of such benefits. 

[5] We think, however, from a careful study of the record, that the court 
should have granted the defendant’s motion for a directed verdict as to punitive 
damages. In view of the conditions of the “extension agreement,” it is easily 
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seen that the company, in taking the position that it did, as to the lapse of the 
policy, was acting bona fide for the protection of what it believed to be its legal 
rights; and its acts, being based upon such conclusion, cannot be held fraudulent 
and intended to cheat the insured out of his rights under the policy. 

[6] With regard to the matter of reinstatement, the position taken by the 
respondent cannot be sustained. The policy provided that, in case of lapse in 
consequence of nonpayment of any premium when due, it might be reinstated 
at any time upon production by its holder of evidence of insurability satisfactory 
to the society, etc. Under this provision, reinstatement was a matter of grace 


on the part of the company. See Ginyard v. Insurance Company, 135 S. C. 48, 
133°. .E 227: 


{7] Under the view taken by the court, as the verdict was for a lump sum, 
the case must be remanded for a new trial as to actual damages. The measure 
of such damages is the amount due the insured, if any, under the total and per- 
manent disability provisions of the policy, plus any premiums which he may 
have paid the company during such period of disability, the payment of which 
may be waived by any provision of the policy. 

The judgment is reversed and the case remanded for a new trial in accord- 
ance with the views herein expressed. 

Blease, C. J., and Carter and Bonham, JJ., concur. 


PRICE et al. v. NORTHWESTERN MUT. LIFE INS. CO. No. 7511. 
Supreme Court of Appeals of West Virginia. May 30, 1933. 
169 Southeastern Reporter 613. 
INSURANCE. 


Where five-year term policy directed that annual dividends should be applied 
toward payment of annual premiums, but that change could be made on anni- 
versary date to semi-annual or quarterly basis, that current dividend was sufficient 
to take care of quarter premium held not to charge insurer with duty of making 
change to quarterly basis to prevent forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 

Syllabus by the Court. 


A party takes out a five-year term policy, on an annual premium basis, and 
in his application, made part of the policy, directs that the annual dividends be 
applied toward the payment of premiums. The policy provides that change may 
be made on any anniversary date to a semiannual or quarterly basis. Held: The 
mere fact that the current dividend is sufficient to take care of a quarter does not 
charge the company with the duty of making a change to a quarterly basis in 
order to prevent forfeiture on the theory that the insured’s consent thereto can 
be presumed. The dividend belongs to the insured until he, by some affirmative 
act, such as tender of the balance necessary to pay the annual premium, or notice 


to change premiums to a quarterly basis, indicates that he has transferred it, or 
a portion thereof, to the insurer. 


Appeal from Circuit Court, Kanawha County. 
Action by T. Brooke Price and others, executors of David C. Howard, 


deceased, against the Northwestern Mutual Life Insurance Company. From an 
adverse judgment, plaintiffs appeal. 
Affirmed. 


Price, Smith & Spilman, of Charleston, for appellants. 


Mohler & Peters and H. L. Snyder, Jr., both of Charleston, for appellee. 
Woops, Judge. 


The executors of David C. Howard, deceased, prosecute error from the 
ruling of the circuit court of Kanawha county in dismissing their action for 
$10,000, and interest, upon two $5,000 five-year term policies. Inasmuch as the 
policies declared on are identical, except for the serial numbers, our discussion 
will proceed as if there were but one policy involved. 


The question presented is whether the policy had lapsed for nonpayment of 
the annual premium falling due on July 5, 1931. 
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The policy, which was issued July 5, 1928, called for an annual premium of 
$63.40, and provided for a grace period of thirty-one days. While based on annual 
premiums, the policy provided that “payments may be made in semi-annual or 
quarterly installments at published rates” in force at the date of its issuance, and 
that “change may be made on any anniversary date hereof.” 

The automatic premium loan provision not being applicable to the form of 
policy applied for, the insured in his application, which was made a part of the 
policy, directed the company to apply the yearly dividend, which was payable in 
cash, upon the premium, in preference to the remaining option of leaving the 
same with the company on interest. On the anniversary dates prior to 1931, the 
dividends had been applied on the annual premiums. The cash dividend due on 
July 5, 1931, was for $16.65. A quarterly premium would amount to $16.35. 
Proper notices were sent the insured in reference to amount required to satisfy 
the annual premium. And after the expiration of the grace period, letters urging 
reinstatement were forwarded. The insured died on September 2, 1931, and on 
October 6th the defendant company tendered appellants a check for the dividend. 
This was refused on the ground that the dividend had already been applied in 
part payment of the premium 

The principle seems to be very generally recognized that, where the debt due 
the insured is insufficient to pay a premium, the company is not bound to apply 
it to the premium, in the absence of an offer on the part of the insured to pay 
the balance. 14 R. C. L. 966: Couch, Cyclopedia of Insurance 1976, § 615; 2 
Joyce, Insurance, 2275-6, § 1166; 32 C. J. 1308, § 548. 

The appellants, however, take the position that the foregoing does not apply 
where the policyholder had the option to pay the annual premium in semiannual 
or quarterly installments, and the fund available is sufficient to pay a quarterly 
installment and thereby save the insurance. In support of this contention they 
cite Mutual Life Ins. Co. v. Henley, 125 Ark. 372, 188 S. W. 829. In that case, 
the court held that it was the duty of the company to give just and reasonable 
protection to rights of its policyholders, and, inasmuch as the accrued dividends 
were sufficient to pay one quarter, and the further fact that check for balance 
was forwarded during the quarter, that the policy did not lapse, although the 
insured did not specifically direct the dividend to be used in paying a quarter’s 
premium. The court took the position that insured’s consent to the appropriation 
of the dividend to prevent a forfeiture might be presumed. The action of the 
insured in forwarding the remainder of the premium within the quarter indicated 
a desire to have the accumulated dividends applied on the yearly premium. 

Howard, as we have seen, had directed that the cash dividend be applied on 
the annual premium. The contract required a payment of $63.40 on or before the 
expiration date. The dividend being merely a part thereof was not of itself suf- 
ficient, under the authorities, to keep the policy in force. No attempt, according 
to the record, was made to change to a quarterly premium basis. Some action was 
required. Supica v. Metropolitan Life Ins. Co., 137 Kan. 204, 19 P.(2d) 465; 
Halliday v. Equitable Life Assurance Soc., 54 N. D. 466, 209 N. W. 965, 47 
\. L. R. 446; Eastman, Inc. v. Northwestern Mutual Life Ins. Co., 169 Wash. 
125, 13 P.(2d) 488. If the dividend had been a few cents less than a quarterly 
payment, and insured had forwarded enough additional to make good the amount 
for a quarter, the appellants’ position would be stronger. Admitting that the 
dividend had been placed in the premium fund in anticipation of the receipt of 
the remainder, no right attached thereby in so far as the company was concerned. 
The dividend remained the property of the insured, and subject to his direction. 
Rominick v. Inter-Ocean Casualty Co., 169 S. E. 446 (decided this term and not 
yet reported [in state report]); Gardner v. Nafional Life Ins. Co., 201 N. C. 716, 
161 S. E. 308, 310. Had he forwarded the balance due, in accordance with the 
terms of the policy, the dividend would have merged into the annual premium. 
In the last-cited case the Supreme Court of North Carolina said: “If in violation 
of its contract with the insured, with respect to this dividend, the defendant had 
so applied it, it would have nevertheless been liable to the insured for the amount 
of the dividend, with interest, when called upon by him for its payment. There 
is no principle of law or equity upon which the defendant can be held liable to 
the plaintiff because after the death of the insured within the time for which the 
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policy would have been extended, if the insured had directed that the dividend 

be applied to the purchase of extended insurance, it appeared that such application 

would have been to the interest of the plaintiff, or beneficiary in the policy.” 
The contract is determinative of the reciprocal rights of the parties, and this 


court will not alter the plain terms thereof in order to prevent a forfeiture. 
Affirmed. 
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FIRE 
WYLIE v. PHOENIX ASSUR. CO. Limited, et al. No. 3279. 
Supreme Court of Arizona. June 13, 1933. 
22 Pacific Reporter (2d) 845. 
1. INSURANCE. 

Power to prescribe forms of insurance policies is legislative and is not 
delegable. 

(For other cases, see Insurance, Dec. Dig. § 3.) 

2. INSURANCE. 

Provision in statute prescribing standard form of fire insurance policy, 
authorizing corporation commission to prescribe changes in form, held invalid as 
unlawful delegation of legislative power (Rev. Code 1928, § 1826; Const. art. 
15, §§ 1-6). 

(For other cases, see Insurance, Dec. Dig. § 3.) 

3. INSURANCE. 

Power of corporation commission to regulate insurance business, except to 
limited extent, is statutory (Rev. Codes 1928, § 1773 et seq.). 

(For other cases, see Insurance, Dec. Dig. § 3.) 

4. INSURANCE. 

Provision in standard mortgage clause attached to fire insurance policy, 
promulgated by corporation commission, requiring mortgagee to give insurer 
notice of commencement of foreclosure proceeding, otherwise mortgagee’s rights 
to terminate, held invalid and ineffective (Rev. Code 1928, § 1826). 


(For other cases, see Insurance, Dec. Dig. § 3.) 


Appeal from Superior Court, Maricopa County; J. C. Niles, Judge. 

Action by Win Wylie against William J. Fellows and wife and others. From 
a judgment in favor of the defendants Phoenix Assurance Company, Limited, 
and Insurance Company of North America, the plaintiff appeals. 

Reversed and cause remanded with directions. 

Samuel White, of Phcenix, for appellant. 

Frazier & Perry, of Phcenix, for appellees. 

Ross, Chief Justice. 

The appellees, Phanix Assurance Company, Limited, and Insurance Company 
of North America, each issued a policy to William J. and Adah M. Fellows upon 
their dwelling house, with mortgagee clause attached thereto conditioned that 
loss, if any, was payable to the appellant-mortgagee as his interests might appear. 
The mortgagors having defaulted in their payments, the appellant, on February 
13, 1932, commenced proceedings of foreclosure. On March 7, 1932, the insured 
property was damaged by fire to the extent of $6,000. On May 2, 1932, the 
appellant filed an amended complaint in which he made the two insurance com- 
panies defendants and prayed for judgment against them. The latter answered, 
setting up as a defense that the mortgagee had commenced an action on February 
13, 1932, to foreclose his mortgage against the insured property and had not 
notified the defendants of such proceeding, and that by reason of such failure 
to notify them his rights as mortgagee were terminated. This defense is pred- 
icated upon the terms of the mortgagee clauses attached to policies reading as 
follows: 


“2. Any mortgagee * * * who shall have or acquire knowledge of the 
‘ommencement of any foreclosure proceedings, or of any notice of sale of any of 
said property under any mortgage * * * shall forthwith notify this Company 
thereof and, (if the same be not permitted by this policy) shall cause the consent 
of the Company thereto to be noted thereon; and in the event of failure so to do, 
all rights, of such mortgagee hereunder shall forthwith terminate. The mortgagee 
hereby covenants and agrees on demand to pay the premium for said increased 
hazard for the term of the use thereof.” 

_ It is agreed that this clause “is not a part of the New York Standard form 
of mortgagee clause but is a part of the form adopted and prescribed by the 
Arizona Corporation Commission for use by insurance companies operating in 
Arizona.” It is also agreed that the mortgagee gave the insurance companies no 
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notice of the commencement of foreclosure proceedings. On the pleadings and 
stipulations, the court entered judgment against the mortgagee, who has appealed 
upon the sole question of the power and right of the corporation commission to 
adopt and prescribe the above mortgagee clause. 

The power of the Legislature to require all fire insurance policies issued in 
this state to be in the form known as the “New York Standard” has been 
recognized and approved by this court. Scottish Union & Nat. Ins. Co. v. Phoenix 
Title & Trust Co., 28 Ariz. 22, 235 P. 137. The statute we considered in that case 
was paragraph 3440 of the Civil Code of 1913, the pertinent part of which reads 
as follows: 

“No fire insurance company shall issue any fire insurance policy covering any 
property or interest therein in this state other than on the form known as the 
‘New York Standard’ as now or may hereafter be constituted”—and it was held 
to be a valid and constitutional law except as to the phrase “as now or may 
hereafter be constituted.” This phrase was held unconstitutional for the obvious 
reason that it was an attempt by the Legislature to delegate to another authority 
or body its powers to make laws. In the Code revision of 1928 the wording of 
said paragraph 3440, above quoted, was changed to read as follows (section 1826) : 
“No fire insurance company shall issue any fire insurance policy covering any 
property or interest therein in this state other than on the form known as the 
‘New York Standard’ with such changes and indorsements as the corporation com- 
mission may prescribe.” 

It is apparent that the only difference in paragraph 3440 and section 1826 1s 
that the former undertakes to delegate to the New York Legislature and the 
latter to the Arizona corporation commission legislative powers. 

[1] The prescribing of the forms of insurance policies to be used in the state 
is in its nature legislative and is not delegable to any body or authority. Such 
has been the holding of all courts that have had the question before them. King 
v. Concordia Fire Ins. Co., 140 Mich. 258, 103 N. W. 616, 6 Ann. Cas. 87; Ander- 
son v. Manchester Fire Assurance Co., 59 Minn. 182, 60 N. W. 1095, 63 N. W. 
241, 28 L. R. A. 609, 50 Am. St. Rep. 400; O’Neil v. American Fire Ins. Co., 166 
Pa. 72, 30 A. 943, 26 L. R. A. 715, 45 Am. St. Rep. 650; Dowling v. Lancashire 
Insurance Co., 92 Wis. 63, 65 N. W. 738, 741, 31 L. R. A. 112; Phenix Insurance 
Co. v. Perkins, 19 S. D. 59, 101 N. W. 1110. 
The text in Couch’s Cyclopedia of Insurance Law, volume 1, page 96, § 72, 
reads: “However, the form of the policy, if absolute adherence is required, must 
be a legislative enactment, since a delegation of power to a commission or other 
nonlegislative body or administrative officer is unconstitutional as conferring legis- 
lative powers.” 

[2-4] Appellees admit the correctness of the rule as stated above but contend 
that the Legislature of this state is authorized by the state Constitution to dele- 
gate to the corporation commission the power to change the form of the New 
York standard policy, or the indorsements thereon, as the commission may see 
fit: and this is the crux of the case. 

The corporation commission is provided for by article 15 of the state Con- 
stitution. It is given very broad powers over public service corporations. Sections 
1, 2, 3. Its jurisdiction over corporations other than public service is limited by 
section 4 of said article to the “power to inspect and investigate the property, 
books, papers, business, methods, and affairs of any corporation whose stock shall 
be offered for sale to the public’; and by section 5 it is given sole power to 
issue certificates of incorporation to domestic companies and licenses to foreign 
corporations to do business in this state, under such terms as the law may pre- 
scribe. The only powers conferred upon the corporation commission over cor- 
porations other than public utility are found in these two sections and these 
powers pertain to the right to investigate them when they are offering for sale 
to the public their stock, and to their qualifications to do business in the state. 

Section 6 of article 15, the one appellees contend authorizes the Legislature 
to delegate its powers to prescribe changes in the form of insurance policies to 
the corporation commission, reads as follows: “The law-making power may 
enlarge the powers and extend the duties of the Corporation Commission, and 
may prescribe rules and regulations to govern proceedings instituted by and 
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before it; but, until such rules and regulations are provided by law, the Com- 
mission may make rules and regulations to govern such proceedings.” 

In Van Dyke v. Geary, 244 U. S. 39, 37 S. Ct. 483, 485, 61 L. Ed. 973, it was 
held that the corporation commission, having been authorized by the Legislature 
to do so, could fix the rates and charges for water furnished the public by an 
individually-owned water system, although article 15 of the Constitution named, 
as subject to the commission’s jurisdiction, only utilities owned by corporations 
or public service corporations. This ruling was based upon the grounds: (1) That 
the legislation as authorized under section 6, supra, enlarged and extended the 
commission’s power over individually-owned water systems, and (2) that the 
term “public service corporations,” as shown by the Constitution, should be inter- 
preted in the broad popular sense as embracing all public utilities, whether owned 
by individuals or corporations. The court said: “The character of the service, 
that is, whether it is public or private, and not the character of the ownership, 
determines ordinarily the scope of the power of regulation.” 

In Haddad v. State, 23 Ariz. 105, 201 P. 847, the same questions were raised 
and were disposed of in accordance with the opinion in the Van Dyke Case. 
We also held that regulations fixing the rates and charges of carriers for hire, 
promulgated by the corporation commission under a grant of legislative authority, 
were valid. 

In both cases the enlarged or extended delegation of power to the corporation 
commission was over public service corporations or public utilities; in one case 
the furnishing of water to the public, and in the other the regulation of common 
carriers or carriers for hire over the public highways of the state. These cases 
are authority for legislation enlarging and extending the powers of the corpora- 
tion commission over public service corporations beyond those expressly given hy 
the Constitution when in aid of the general policy of the state as expressed in 
the fundamental law. But do they lend any support to appellees’ contentions? 
The authority to change the form of an insurance policy and the indorsements 
thereon is not related to the inquisitorial powers of the commission over private 
corporations as given in section 4 of article 15, or its power to issue certificates of 
incorporation to domestic companies or licenses to foreign corporations as found 
in section 5 thereof; and is not in furtherance of any power given the corporation 
commission over private corporations by article 15. 

Article 15 of the Constitution does not, in terms, confer on the corporation 
commission power to regulate the business of insurance like it does the business 
of public service corporations. The commission’s power to regulate the insur- 
ance business, except to the limited extent indicated in sections 4 and 5 of said 
article, is statutory, chapter 36, Revised Code of 1928 (section 1773 et seq.), and 
eceives its sanction under the police power of the state. German Alliance Ins. 
Co. v. Lewis, 233 U. S: 389, 34S. Ct 612, 58 L. Ed. 1007, EL. R: A. 1995€, 1188: 
Insurance Co. of North America v. Welch, 49 Okl. 620, 154 P. 48, Ann. Cas. 
1918E, 471. 

Article 15 confers very full and complete power on the corporation commis- 
sion over public service corporations—powers formerly exercised by the Legisla- 
ture. such as fixing rates and charges for services, forms of contracts, sanitary 
conditions, etc., and it is these powers and duties of public utilities “the law- 
making power may enlarge * * * and extend.” The Legislature cannot under 
this enabling phrase delegate to the commission the new and independent power 
of making laws. 

We cannot think section 6, supra, gives authority to the Legislature to dele- 
gate its power to enact laws prescribing changes in the form of insurance policies 
and indorsements thereon to the corporation commission. If the commission 
possesses that power, it means it may alter the New York standard form until 
it is no longer recognizable. Under the pretext of changing the New York 
standard form it can legislate a policy with entirely different terms and condi- 
tions. As said in Dowling v. Lancashire Insurance Company, supra, in speaking 
of an attempt by the Legislature to invest the insurance commissioner of the 
state with the power to prescribe the forms of insurance policies: 

“Within the lines indicated, a discretion was reposed in the commissioner as 
to the form of the policy which embodied the substance of the contract, and 
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which was to have the sanction and force of law. The effect, clearly, was to 
transfer to him bodily the legislative power of the state on that subject. * * * 
It was not to be published, as laws are required to be, or to be approved by the 
governor. It was to be filed in the office of the insurance commissioner, instead 
of being deposited in the office of the secretary of state, and its use was to be 
enforced by the penal sanction of the act. He was not required by the act to 
perform any mere administrative or executive duty, or to determine any mat- 
ter of fact for the purpose of executing or carrying the act into effect. 

“The result of all the cases on this subject is that a law must be complete, 
in all its terms and provisions, when it leaves the legislative branch of the gov- 
ernment, and nothing must be left to the judgment of the electors or other ap- 
pointee or delegate of the legislature, so that, in form and substance, it is a 
law, in all its details, in presenti, but which may be left to take effect in futuro, 
if necessary, upon the ascertainment of any prescribed fact or event. * * * For 
these reasons, we hold that the provision authorizing the insurance commissioner 
to prepare, approve, and adopt a printed form, in blank, of a contract or policy 
of fire insurance, together with such provisions, agreements, or conditions as 
may be indorsed thereon or added thereto, and form a part of such contract or 
policy, and that such form shall, as near as the same can be made applicable, 
conform to the type and form of the New York Standard fire insurance policy, 
so called and known, is unconstitutional and void.” 

If the mortgagee clause attached to the insurance policies herein is legisla- 
tion, and that is what it is if anything, we have this anomalous situation: A law 
that has never received the approval of the Legislature, or of the Governor of 
the state, and that has never been filed with the secretary of state, as all laws 
under the Constitution must be. 

We have come to the conclusion that the provision in the mortgagee clause 
attached to the policies requiring the mortgagee to give notice to the insurance 
companies of the bringing of the suit to foreclose the mortgage is void and 
without legal effect. 

The judgment of the lower court is reversed and the cause remanded with 
directions that further proceedings be had in accordance herewith. 

Lockwood and McAlister, JJ., concur. 


ZIMBELMAN et al. v. HARTFORD FIRE INS. CO. 
No. 12732. 


Supreme Court of Colorado. 
April 24, 1933. 


22 Pacific Reporter (2d) 866. 


1. INSURANCE. 

Provisions that fire policy shall be void if change occurs in title or possession 
of insured property, insured is not sole, unconditional owner thereof, or policy 
is assigned without insurer’s written consent, are valid and enforceable. 

(For other cases, see Insurance, Dec. Dig. §§ 328 [1], 329, 345.) 

2. INSURANCE. 

Insurer may waive or be estopped to assert invalidity of policy because of 
violation of provision therein. 

“Waiver” and “estoppel” are sometimes used interchangeably and 
indiscriminately in insurance law. 

(For other cases, see Insurance, Dec. Dig. § 371.) 

3. INSURANCE. 

Insurer held not estopped by custom to assert invalidity of fire policy because 
of insured’s assignment of his interest in insured property without insurer’s con- 
sent or knowledge. 

Insured contended that it was insurance companies’ custom to pay 
promptly all legitimate, bona fide claims for losses sustained within true 
intent of policy, permit change of beneficiary after bona fide change of 
interest in property insured, and treat insurer’s written consent thereto as 
mere formality. 


(For other cases, see Insurance, Dec. Dig. § 153.) 
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In Department. 

Error to District Court, Weld County; Robert G. Smith, Judge. 

Action by Elisabeth Zimbelman and others against the Hartford Fire Insur- 
ance Company. Judgment of dismissal, and plaintiffs bring error. 

Affirmed. 

Oliver W. Toll, of Denver, and Albert P. Fischer, of Fort Collins, for plain- 
tiffs in error. 

Hubert D. Waldo, Jr., of Greeley, and Paul W. Lee, George H. Shaw, and 
Donald C. McCreery, all of Denver, for defendant in error. 

CAMPBELL, Justice. 

This is an action by Elisabeth Zimbelman, John J. Zimbelman, and Oliver W. 
Toll as plaintiffs below, plaintiffs in error here, against the Hartford Fire In- 
surance Company, defendant below, defendant in error here, to recover a fire 
loss on a barn located on a ranch in Weld county, Colo., under a fire insurance 
policy thereon issued by the company to plaintiff Toll on January 26, 1926. The 
barn was destroyed by fire March 31, 1928. The defendant’s demurrer to the com- 
plaint, because of insufficient facts to constitute a cause of action and for mis- 
joinder of the parties plaintiff, was sustained by the district court upon both 
grounds. The plaintiffs elected to stand upon the complaint whereupon the court 
entered a judgment dismissing the action and plaintiffs are here with their writ 
of error. 

The essential allegations of the complaint are in substance as follows: Plain- 
tiff Toll, on January 26, 1926, owned a ranch property in Weld county, and on 
that day there was issued to him by the defendant insurance company a policy of 
fire insurance upon a barn situate thereon. The provisions of the policy which are 
material here are the following: 

It is stipulated and agreed that if the property or any part thereof shall be- 
come mortgaged or encumbered, or in case any change shall take place in title 
or interest or possession, or if the assured shall not be the sole and unconditional 
owner in fee of said property, or if this policy shall be assigned without the written 
consent hereon, then in each and every one of the above cases this policy shall be 
null and void. 

It is hereby understood and agreed by and between this company and the 
owner of the barn that this policy is made and accepted in reference to the fore- 
going terms and conditions, and that a breach of any of its conditions shall forfeit 
this entire policy as to all of the subjects of insurance named herein. 

This policy, or any indorsements thereon, or attached thereto, of any kind, 
shall not be valid until countersigned by the secretary or general agent of the 
Farm Department at Chicago, IIl., who alone shall have power or authority to 
waive or alter any of the terms or conditions of this policy or to make or attach 
endorsements hereon. 

This policy is not assignable for the purposes of collateral security, but only 
when there has been an actual sale and transfer of the title to the property insured 
and no assignment to the new owner will be valid until and unless written consent 
is endorsed hereon by the company at its Western Farm Department office in 
Chicago, Ill. 

After the issuance of this policy and on October 26, 1927, the plaintiff Toll 
entered into an agreement for the sale of the ranch property, including the barn 
upon which the policy of insurance had been issued, to the plaintiffs, Zimbelman 
and his wife, and pursuant to such agreement in January, 1928, conveyed the 
premises upon which this barn was located to the plaintiff Elizabeth Zimbelman by 
warranty deed, and about the same time the two Zimbelmans executed and de- 
livered to plaintiff Toll their deed of trust upon the premises to the public trustee 
of Weld county to secure the balance of the purchase price of $11,000 out of the 
total consideration of $11,500. No assignment of the policy by Toll was made to 
the Zimbelmans, or either of them, nor did Toll or his grantees apply to defend- 
ant for its consent to such transfer. Thereafter, on March 31, 1928, the barn was 
destroyed by fire. The defendant company refused to pay the loss, and the 
prayer of the complaint is for a judgment against it for $1,000 the extent of the 
loss and the amount of the insurance policy. 

The following additional averments of the complaint, in view of the argument 
made by the plaintiffs in error in their briefs, should be stated as throwing light 
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upon the nature of the controversy and the grounds relied upon for recovery on 
the policy of the amount of the insurance therein provided for: Plaintiffs allege 
that at the time of the issuance of this policy the property was in possession of 
tenants who had no interest in the fee and were not particularly interested in the 
preservation of the buildings thereon. At that time it was the intention of the 
plaintiff Toll to sell or otherwise dispose of his ranch to some reliable purchaser 
and to retain the insurance for the benefit of the parties concerned, of which the 
defendant had notice at the time the policy was issued. Then follows an allega- 
tion, upon which plaintiffs chiefly rely, that it is the generally established and 
well-known custom of insurance companies to pay all legitimate and bona fide 
claims promptly and not to refuse to pay the same for losses sustained within the 
true intent of the policies, or to equivocate or to delay over technical defenses 
which defeat the true intent and meaning of the policies of insurance and defeat 
the inherent rights of the parties thereto. There is a further allegation that when 
the policy was issued it was represented to Toll by the defendant, through its 
agent, that the defendant was issuing the policy to plaintiff in good faith; that the 
terms and conditions thereof were made in accordance with the dictates of right 
and good conscience: that the technical conditions, qualifications and defenses 
contained therein limiting its liability were intended only to protect defendant 
from imposition and were not intended to be asserted to defeat just claims, but 
that any loss sustained would be adjusted in an equitable manner, and that Toll 
in taking out the insurance relied upon such representations and customs and 
usages of insurance companies in entering into the contract and paying the amount 
of the insurance premium on the policy. The complaint further sets forth the 
agreement of sale and purchase entered into between Toll anl the Zimbelmans 
and states that it was agreed, in event that plaintiff Toll did not have valid title to 
the property, legal title should be reinvested in him and the Zimbelmans be re- 
paid the amount of their payments, and the accounts between them should be ad- 
justed upon an equitable basis. It is the general and well-established and well- 
known custom of insurance companies whenever there is a bona fide change of 
any interest in the ownership of property insured occurring without any intent to 
take advantage of the insurance company and without any tendency to increase 
the risk insured against, to permit a change of the beneficiary named in the policy, 
without objection on the part of the insurance company issuing said policy, and 
particularly when the newly named beneficiary is reliable and honest and is to oc- 
cupy the premises, and that in such cases it is the general custom to treat and hold 
the written consent of the insurance company as a mere formality and not essentia! 
as affecting the rights of the parties. That it was the understanding of the parties 
that the property in question should be continued to be protected by the insurance 
policy, and that Toll should hold his rights therein, subject to the interests of the 
Zimbelmmans as grantees, and that the Zimbelmans made and delivered to Toll their 
promissory note for $11.000 payable in a fixed amount of twentv-two annual in- 
stallments, which note was to be, and was, secured by a trust deed upon the prem- 
ises involved, and that thereafter Toll, by warranty deed, conveyed the premises to 
Flisabeth Zimbelman alone. The complaint admits that no mention of this alleged 
conditional sale and purchase was made in the warranty deed or deed of trust; 
nevertheless it is alleged that said agreement for reinvesting the title was and still 
is in full force and effect. That by virtue of the transaction between Toll and the 
Zimbelmans the premises passed from uninterested persons to the care and super- 
vision of responsible persons, namely, the Zimbelmans; that because of such facts 
the risk of loss of such property was not increased but diminished. The defendant 
had notice of the conditional purchase by the Zimbelmans and their interest therein 
and of the fact that it was the intention of the plaintiffs that the insurance would 
remain in force and effect for the benefit of plaintiffs as their interests might 
appear. 


We have made this summary of the allegations of this unusual complaint, 
whatever its effect may be, as it sheds light upon the contentions of the plaintiffs 
in their briefs. The complaint does not allege an assignment of the insurance pol- 
icy by Toll to either of the Zimbelmans, neither does it appear that any request 
hy him was made of defendant for consent thereto, or that a request was made 
for consent by the insurer to the mortgage and incumbrance of the property by 
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the trust deed from the Zimbelmans to Toll, or for an assignment of the insurance 
policy to Toll’s grantees. It is apparent that these allegations of the complaint 
must have been, and were intended as, the groundwork upon which the plaintiffs 
would, in the event of a trial, base evidence of confession and avoidance for their 
failure to follow the terms of the insurance contract. By way of further expla- 
nation it is proper to state that the object of the complaint in the present action by 
the Zimbelmans and Toll against the insurance company is a recovery on account 
of loss by fire of the insured barn. There is no allegation in this complaint where- 
by a recovery is sought as against the insurance company of the unearned portion 
of the premium prescribed by the insurance policy from the date of the cancella- 
tion thereof to the original expiration of the date of the policy. 

[1] We premise the discussion with the statement that if a precedent for the 
voluminous complaint in this case exists in any of the reported cases of the courts 
of this country our attention has not been called to it. While this is not conclusive 
that the complaint is subject to a general demurrer upon the ground of insufficient 
facts, it is highly probable that if any such case is in existence it would have been 
discovered by the diligent efforts of the counsel for the plaintiffs. That provisions 
in an insurance policy, like those in this one, that in case any change shall take 
place in title or possession of the property, or if the insured shall not be the sole 
and unconditional owner in fee thereof, or if the policy shall be assigned without 
the written consent of the insurer, the policy shall be null and void, are valid and 
enforceable is well established by the uniform course of decisions by appellate 
courts of the United States. Here the insured violated the plain and unequivocal 
provisions of this insurance contract. After it was issued to Toll, he sold and 
conveyed his interest in the insured property, and, if he assigned the policy to his 
grantees, he neither asked nor received the written consent of the insurance com- 
pany thereto. The policy stipulated that im each and every one of the contingencies 
above mentioned, the policy shall be null and void, and that a breach of any such 
provision shall forfeit the entire policy as to all of the subjects of insurance named 
therein. The policy specifically provides that where, as here, there has been an 
actual sale thereof by the insured, the insurance policy becomes null and void and 
of no effect, unless the written consent by the insurer is endorsed thereon. This 
policy was assigned by Toll without any request by him of the insurance company 
to give its consent thereto, and the insurer did not know of such sale and assign- 
ment until after the loss by fire. He transferred the property without asking for 
or obtaining such consent. In at least four particulars the provisions of the in- 
surance policy were violated without any valid excuse given therefor. In Scania 
Insurance Co. v. Johnson, 22 Colo. 476, 45 P. 431, the provisions in the insurance 
policy were the usual ones such as are present in the case now under consideration. 
We held there that the sale of property by the insured without the consent of the 
insurer was a violation of the conditions of the insurance contract which by ex- 
press provision invalidated the policy. At the time of the fire the mortgagor had 
parted with all of her interest in. the property and had transferred title, and we 
held that she suffered no loss as the result of the fire and there could be no re- 
covery on the policy. One of the leading cases in this country is Imperial Fire 
Ins. Co. v. Coos County, 151 U. S. 452, 38 L. Ed. 231, 14 S. Ct. 379. At page 383 
of that opinion in 14 S. Ct., the Supreme Court of the United States states the 
controlling principles applicable to the case now before us. The court held that 
provisions like those in the policy in the instant case were valid, and at page 466 
of 151 U. S., 14 S. Ct. 379, 383, Mr. Justice Jackson said that the policy of insur- 
ance there under consideration contained the provision that it should not be as- 
signable without the consent of the company expressed thereon. In case of as- 
signment without such consent, whether of the whole policy or of any interest in 
it, the liability of the company in virtue of said policy shall thenceforth cease. 
This statement of the law was from the opinion in Ferree v. Oxford Fire & Life 
Ins. Co., 67 Pa. 373, 5 Am. Rep. 436, and was quoted with approval by Mr. Justice 
Jackson. There are many other cases to the same effect. A recent case is St. 
Paul Fire Ins. Co. v. Ruddy (C. C. A.) 299 F. 189. In the exhaustive opinion by 
Circuit Judge Kenyon, the provisions of a contract of insurance, in substantially 
the same words as those in the contract now before us, were held valid and en- 
forceable and a violation thereof voided the insurance policy. In a recent case, 
Sun Insurance Office v. Scott, 284 U. S. 177, 52 S. Ct. 72, 76 L. Ed. 229, it was 
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held that such provisions in an insurance policy are valid and enforceable and that 
a violation thereof absolutely voids the policy. Indeed, we think that counsel for 
plaintiffs in error do not seriously question the general rule with reference to the 
validity of such clauses, but if they do, they have not cited any well-considered 
case by any respectable court that held them unenforceable. 

Plaintiffs’ own briefs disclose that their chief, if not their sole, reliance for 
reversal is upon the doctrine of waiver or estoppel and custom or usage, operating 
against the insurance company, with respect to the violated terms and conditions 
of the policy. As will appear from the summary of the allegations of the com- 
plaint, and as counsel themselves state in their briefs, they rely upon the alleged 
prevailing custom of insurance companies generally to establish their proposition 
that a waiver or estoppel occurred here. Counsel thus summarize their conten- 
tions: (1) It is the custom of all insurance companies to pay promptly all legi- 
timate and bona fide claims on their policies; (2) it is the custom of insurance 
companies not to refuse to pay legitimate bona fide claims for losses sustained 
within the true intent of the policy; (3) it is the custom of insurance companies 
whenever there is a bona fide change of any interest in the ownership of the prop- 
erty insured to permit a change of the beneficiary named in the policy; (4) the 
custom to treat and hold the written consent of the insurance company to such 
change of interest is a mere formality and not essential as affecting the rights of 
the narties. 

2, 3] It is true that provisions in an insurance policy that it shall be void un- 
der certain conditions may be waived by the insurer and an estoppel in pais may be 
successfully asserted against the defendant who asserts a policy is void because 
of a violation of some provision therein. Waiver and estoppel are sometimes used 
in insurance law interchangeably and indiscriminately. German American Ins. Co. 

Hyman, 42 Colo. 156, 171, 94 P. 27, 16 L. R. A. (N. S.) 77. However that may 
i there was no waiver by the defendant of the provisions of this insurance policy 
and it is not estopped under the facts of this case to assert their validity. The 
only semblance of merit in any claim made by the plaintiffs rests solely and ex- 
clusively upon what is said to be the general custom of insurance companies. 

[4] Counsel for plaintiffs, however, apparently have overlooked the fact that 
usage or custom is never admissible to vary or contradict the terms of a written 
contract but only to interpret it as understood by the parties at the time it was 
made. Heistand v. Bateman, 41 Colo. 20, 23, 91 P. 1111. In First National Bank 
v. Londonderry Co., 50 Colo. 85, 114 P. 313, 316, this court, in speaking to the 
subject, says: “The admission of the letters would be an attempt, in another man- 
ner, to aid the bank in its efforts to contradict the provisions of a written contract 
by showing that the clerk had ascertained from other banks what their custom 
was, and what they would do concerning such matters. Evidence of custom is 
never admissible to contradict bye! terms of a written instrument.” In Moore v. 
United States, 196 U. S. 157, 25 Ct. 202, 203, 49 L. Ed. 428, it was said: “The 
effect of usage upon the che of parties has been decided many times. It 
may be resorted to in order to make definite what is uncertain, clear up what is 
doubtful, or annex incidents, but not to vary or contradict the terms of a con- 
tract.” In The Reeside, 20 Fed. Cas. 458, No. 11,657, 2 Summ. 567, Mr. Justice 
Story, speaking to this subject, stated: “The true and appropriate office of a usage 
or custom is to interpret the otherwise indeterminable intentions of parties, and to 
ascertain the nature and extent of their contracts, arising, not from express stip- 
ulations, but from mere implications and presumptions, and acts of a doubtful or 
equivocal character. * * * But I apprehend, that it can never be proper to resort 
to any usage or custom to control or vary the positive stipulations in a written 
contract, and, a fortiori, not in order to contradict them. * * * But a written 
and express contract cannot be controlled, or varied, or contradicted by a usage 
or custom; for that would not only be to admit parol evidence to control, vary or 
contradict written contracts; but it would be to allow mere presumptions and im- 
plications, properly arising in the absence of any positive expressions of intention, 
to control, vary, or contradict the most formal and deliberate written declarations 
of the parties.” Upon the subject generally we refer to 17 C. J. 508-516, where it 
is said that this principle enunciated by Mr. Justice Story is applicable to insurance 
contracts. 

Applying the principles of law enunciated in our own opinions and other cases, 
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we say that the terms and conditions of this insurance policy relied upon by the in- 
surguce Company to defeat the action are valid and enforceable. There is no 
question that they were violated, and it is equally true that there was no waiver 
of, or estoppel raised against the reliance by the insurance company upon these 
principles. 

[5] There is one other matter which the plaintiffs have discussed, though it 
was not properly raised below, and objection to the ruling thereon is not preserved 
as our rules require. Plaintiffs say that they have not received from the defend- 
ant the unearned premium which the plaintiff Toll paid when he obtained the in- 
surance contract, and because he has not received the same it was error for the 
court to dismiss the action. But it appears from the record in this case that be- 
fore the action was begun, and the fact is not denied by plaintiffs’ counsel, indeed 
he tacitly admitted it in open court, the insurance company, by its attorney, tendered 
to Toll the full amount of the unearned premium, which he refused to accept. 
Plaintiffs, therefore, may not, upon this hearing and in these circumstances, be 
heard to say that the judgment should be reversed because of the failure of the 
insurance Company to return to them the unearned premium on the cancelled pol- 
icy. While this fact of a tender and refusal may not be saved by the record 
proper, nevertheless in open court the statement by the defendant’s counsel that 
the plaintiffs refused to accept, was not denied but tacitly admitted by Toll, one 
of the plaintiffs and attorney for all of them. 

The judgment is affirmed. 

Adams, C. J., and Hilliard, J., concur. 


PUBLIC FIRE INS. CO. v. CRUMPTON et al. 
Supreme Court of Florida, Division B. May 9, 1933. 
148 Southern Reporter 537. 
1. INSURANCE. 


Provision that fire policy shall be void if hazard is increased renders policy 
merely voidable. 

(For other cases, see Insurance, Dec. Dig. § 333[1].) 

2. INSURANCE. 

Insurer, relying on clause voiding fire policy if hazard is increased, must 
plead and prove that condition increasing hazard existed before and at time of 
fire, or that fire was result thereof. 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 

3. INSURANCE. 

Insured who increases hazard releases insurer under fire policy containing 
applicable forfeiture clause, if property is destroyed while increased hazard 
continues. 

(For other cases, see Insurance, Dec. Dig. § 333[1].) 

Error to Circuit Court, Lee County; George W. Whitehurst, Judge. 

Action by Estelle Crumpton and husband against the Public Fire Insurance 
Company. Judgment for plaintiffs, and defendant brings error. 

Reversed and remanded. 

Batchelor & Rinehart, of Miami, for plaintiff in error. 


_ Henderson & Franklin and E. M. Magaha, all of Fort Myers, for defendants 
in error. 


Burorp, Justice. 

_ The writ of error in this case challenges the legality of a judgment in favor 
of the plaintiffs in the court below, defendants in error here, against defendant 
on a fire insurance policy. The policy contains the following provision: “This 
entire policy, unless otherwise provided by agreement endorsed hereon or added 
hereto, shall be void if the hazard be increased by any means within the control 
or knowledge of the insured.” The policy was originally issued to W. J. Crump- 
ton, but was afterwards by indorsement made payable to Estelle Crumpton. 

The defendant filed several pleas to an amended declaration which were 
demurred to. The demurrer was sustained and, the defendant declining to plead 
further, judgment was entered. 

Plaintiff in error contends that the sustaining of the demurrer to pleas num- 
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bered 2 to 7, inclusive, and to pleas numbered 8 to 10, inclusive, was reversible 
error. Pleas numbered 2, 3, and 4 fail to allege that the alleged increased hazard 
obtained at the time of the alleged destruction of the property by fire. Pleas 
numbered 5, 6, and 7 do allege that the condition by which the hazard was 
mcreased existed at and before the time of the fire. Pleas 8, 9, and 10 fail to 
allege that the condition which is alleged to have increased the hazard obtained 
at the time of the fire. 

[1] It appears that there are two lines of decisions in regard to provisions 
of insurance policies such as that above quoted. One line of decisions holds that 
where such a clause is inserted in the policy and the hazard is increased by 
means within the control or knowledge of the insured without the agreement of 
the insurer for such change being indorsed thereon, or added thereto, the policy 
becomes void upon the increase of the hazard and remains void thereafter. The 
other line of authorities, with which this court is in harmony, holds that the 
effect of such a change in the hazard results in the policy becoming voidable 
and that the forfeiture clause may be waived by the insurance company. See 
Palatine Ins. Co. v. Whitfield, 73 Fla. 716, 74 So. 869; Tillis v. Liverpool & 
L. & G. Ins. Co., 46 Fla. 268, 35 So. 171, 110 Am. St. Rep. 89; Eagle Fire Ins. 
Co. v. Lewallen, 56 Fla. 246, 47 So. 947; Caledonia Ins. Co. v. Smith, 65 Fla. 429, 
62 So. 595, 47 L. R. A. (N. S.) 619; Jones v. American Eagle Ins. Co., 91 Fila. 
565, 108 So. 165. 

In Sumter Tobacco Warehouse Co. v. Phoenix Assur. Co., Ltd., of London, 
reported in 76 S. C. 76, 56 S. E. 654, 655, 10 L. R. A. (N. S.) 736, 121 Am. St. 
Rep. 941, 11 Ann. Cas. 780, the Supreme Court of South Carolina in an able 
opinion prepared by Mr. Justice Woods, construing a like provision of an insur- 
ance contract, said: 

“On this point the authorities are in hopeless conflict. Some courts of high 
authority hold the policy to be finally avoided by such temporary increase of 
hazard. Mead v. Ins. Co., 7 N. Y. 530; Wheeler v. Ins. Co., 62 N. H. 326, [Id., 
2 N. H. 450,] 13 Am. St. Rep. 582; Ins. Co. v. Kyle, 24 N. E. 727, 124 Ind. 132, 
9L. R. A. 81, 19 Am. St. Rep. 77; Ins. Co. v. Russell, 69 P. 345, 65 Kan. 373, 58 
L. R. A. 234. The precise point has not been decided by the Supreme Court of 
the United States, but the case of Kyte v. Ins. Co., 21 N. E. 361, 149 Mass. 116, 
3 L. R. A. 508, is cited with approval in Imperial, etc., Ins. Co. v. Coos County, 
15) U.S: 4520-14 Ss Ct: 378) SB. Eek. Zak. 7 

“The issue in the last-mentioned case, however, was not as to the effect of a 
temporary change, but of a permanent change due to material alterations of the 
building without the consent of the insurer. In Liverpool, etc., Ins. Co. v. 
Gunther, 116 U. S. 113, 6 S. Ct. 306, 29 L. Ed. 575, the prohibited hazard was 
in existence at the time of the fire, and the exact point here under consideration 
was not involved. The reasoning in Kyte v. Ins. Co., the Massachusetts case 
just referred to, is that, unless the policy be regarded at an end the moment the 
hazard is increased, the insurance company would be held to furnish insurance for 
which it had not received the consideration it was entitled to demand and which: 
with knowledge of the facts it would have demanded. But this reasoning seems 
fallacious, for the insurer is generally held to be not liable at all if the fire 
occurs during the continuance of the increased risk and in consequence of it. 
The contract of insurance must, like other contracts, be enforced according to its 
terms. In construing such contracts, however, courts should endeavor to ascertain 
from the language used in the light of the surrounding circumstances and the 
nature of the business, the safeguards which the parties intended to place around 
themselves. It may be reasonable to suppose an insurance company would desire 
to reserve the valuable right of canceling a policy even on a temporary increasc 
of hazard if known to it at the time, because such change might result in loss, 
but it is not reasonable to impute to it a purpose or desire to curtail its own 
revenue by canceling a policy on account of a temporary increase of hazard 
which has come to an end without loss and from which it could not possibly 
suffer detriment. Hence there may be ground for holding a temporary increase 
of hazard forbidden by the policy to avoid the insurance without action or even 
knowledge on the part of the company when the loss resulted from that cause, 
but there is no ground for such an inference when the increase of hazard came 
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to an end without loss. The greater weight of authority supports this conclusion. 
Ins. Co. v. Wetmore, 32 Ill. 221; National Fire Ins. Co. v. Catlin, 45 N. E. 255, 
163 Ill. 256, 35 L. R. A. 595; Born v. Ins. Co., 80 Am. St. Rep. 300, 110 Iowa, 379, 
81 N. W. 676, and note; Ins. Co. v. Lawrence, 81 Am. Dec. 521, 4 Ky. [Metc.] 
9; Ins. Co. v. Kimberly, 6 Am. Rep. 325, 34 Md. 224; Angier v. Ins. Co. [10 S. D. 
82], 71 N. W. 761, 66 Am. St. Rep. 685, and note; Doud v. Ins. Co., 141 Pa. 47, 
21 A. 505, 23 Am. St. Rep. 263; Adair v. Ins. Co., 45 L. R. A. 204, 107 Ga. 297, 
33 S. E. 78, 73 Am. St, Rep. 122; Ins. Co. v. Wade, 58 L. R. A. 714, 95 Tex 
598, 68 S. W. 977, 93 Am. St. Rep. 870; Ins. Co v. Union Stock Yards Co. [120 
Ky. 465], 87 S. W. 285, 27 Ky. Law Rep. 852; Ins. Co. v. Mclimans, 45 N. W. 
171, 28 Neb. 846; Gates v. Ins. Co., 55 Am. Dec. 360, 5 N. Y. 469.” 

We see no reason to add a great deal to what has been said in the South 
Carolina case. 

Another case much in point is that of Northern Ins. Co. v. Morris by the 
Ohio Court of Appeals, reported in 30 Ohio App. 458, 165 N. E. 506, 509, in 
which case the court said: “The purpose of the provision defeating recovery 
hecause of increased hazard is because the increased peril may cause the fire, and, 
if the loss ensues from a cause foreign to an increase of hazard, then there is 
no causal connection between the hazard and the fire, and there can be no failure 
of recovery by the assured, unless it be upon the theory that the increased hazard, 
having once begun, in law has never ended, and this does not seem to be the rule 
in Ohio.” In support of this enunciation that case cites the case of Ohio Farmers 
Ins. Co. v. Burget, 65 Ohio St. 119, 61 N. E. 712, 55 L. R. A. 825, 87 Am. St. 
Rep. 596. It is pointed out that this rule has been followed in Connecticut, 
Georgia, Illinois, Iowa, Indiana, Kentucky, Louisiana, Maine, Maryland, Massa- 
chusetts, Mississippi, Nebraska, New Jersey, New York, Pennsylvania, and Ver- 
mont. The following decisions are cited in support of this contention: Lounsbury 
v. Prot. Ins. Co., 8 Conn. 459, 21 Am. Dec. 686; Adair v. Sou. Mutual Ins. Co., 
107 Ga. 297, 33 S. E. 78, 45 L. R. A. 204, 73 Am. St. Rep. 122; Traders’ Ins. Co. 
v. Catlin, 163 Ill. 256, 45 N. E. 255, 35 L. R. A. 595; Ins. Co. v. Garland, 108 
Ill. 220; Born vy. Home Ins. Co., 110 Iowa, 379, 81 N. W. 676, 80 Am. St. Rep. 
300; Aétna Ins. Co. v. Meyers, 63 Ind. 238; Phoenix Ins. Co. v. Lawrence, 4 
Mete. (Ky.) 9, 81 Am. Dec. 521; Power v. Ocean Ins. Co., 19 La. 28, 36 Am. 
Dec. 665; Joyce v. Maine Ins. Co., 45 Me. 168, 71 Am. Dec. 536; U. S. Ins. Co. 
v. Kimberly, 34 Md. 224, 6 Am. Rep. 325; Hinckley v. Germania Fire Ins. Co., 
140 Mass. 28, 1 N. E. 737, 54 Am. Rep. 445; Ins. Co. of N. A. v. Pitts, 88 Miss. 
587, 41 So. 5,7 L. R. A. (N. S.) 627, 117 Am. St. Rep. 756,°9 Ann. Cas. 54; 
State Ins. Co. v. Schreck, 27 Neb. 527, 43 N. W. 340, 6 L. R. A. 524, 20 Am. St. 
Rep. 696; Omaha Fire Ins. Co. v. Dirks, 43 Neb. 473, 61 N. W. 740; Garrison 
v. Farmers’ Fire Ins. Co., 56 N. J. Law, 238, 28 A. 8; Tompkins v. Hartford Fire 
Ins. Co., 22 App. Div. 380, 49 N. Y. S. 184; Cumberland Valley, ete., Co. v. 
Schell, 29 Pa. 31; Mutual Fire Ins. Co. v. Coatesville Shoe Factory, 80 Pa. 407; 
Beecher v. Vermont Mutual Fire Ins. Co., 90 Vt. 347, 98 A. 917. 

[2] It appears to us that where the insurer wishes to defend upon the ground 
that the terms of the policy have been violated by the nonobservance or by the 
breach of a clause in an insurance policy like the one here under consideration, it 
is necessary to plead the condition which it is contended increased the hazard. 
It is further necessary to plead that that condition existed before and at the 
time of the fire, or that the fire was the result of that change which increased 
the hazard. Of course, the burden is then upon the insurance company to prove 
the changed condition, that such change in the condition did actually increase the 
hazard, and that the condition which increased the hazard obtained at and before 
the time of the fire, or that the fire occurred as a result of such action or conduct 
increasing the hazard, if the alleged condition which increased the hazard had 
ceased to exist prior to the occurrence of the fire. 

[3] Pleas numbered 2, 3, 4, 8, 9, and i0 failed to meet this rule: while pleas 
numbered 5, 6, and 7 we deem sufficient to allege an existing change in the 
condition increasing the hazard at and before the time of the fire. We do not hold 
that where it is shown that a condition increasing the hazard was allowed tc 
obtain at the time of the fire it is necessary for the insurer to prove that the fire 
was result of that condition which increased the hazard. To do so would be to 
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require that which in most cases would be impossible and would deprive the 
insurance company of a substantial right which it is entitled to enforce under the 
terms of its contract. In other words, if the insured, in violation of the terms of 
the contract, increases the hazard, the insured thereby takes all the risk, and if the 
property is destroyed while that increased hazard continues he voluntarily releases 
the insurer from its obligation and suspends the policy of insurance while such 
increased hazard continues. 

The demurrer to the pleas numbered 5, 6, and 7 should have been overruled 
and the issue tendered thereby as to whether or not the hazard had been increased 
by means within the control or knowledge of the insured and, if so, whether or 
not the condition increasing the hazard obtained at the time of the loss should have 
been submitted to the jury for its determination. 

The judgment should be reversed, and the cause remanded, with directions for 
further proceedings not inconsistent with this opinion. It is so ordered. 

Reversed and remanded. 

Whitfield, P. J., and Brown, J., concur. 

Davis, C. J., and Ellis and Terrell, JJ., concur in the opinion and judgment. 


7ETNA INS. CO. OF HARTFORD, CONN. v. MOSELY. No. 22582. 
Court of Appeals of Georgia, Division No. 1. May 13, 1933. 
Rehearing Denied June 14, 1933. 

169 Southeastern Reporter 695. 

1. INSURANCE. 

Loss payable clause in favor of named party as his interest might appear 
held notice to fire insurer of any claim held by named party, precluding defense 
that insured was not sole and unconditional owner of land, as policy required. 

(For other cases, see Insurance, Dec. Dig. § 377[2].) 

2. INSURANCE. 
That insured signed nonwaiver agreement presented by adjuster after fire 


held not to preclude insured from setting up adjuster’s waiver of full, formal 
proofs of loss. 


(For other cases, see Insurance, Dec. Dig. § 561.) 


Syllabus by the Court. 
1. A loss payable clause attached to a policy of insurance as a rider, payable 
to a named person or corporation, is notice to the insurance company issuing the 


policy of any claim, whatever its nature or form, held by the named person or 
corporation. 


2. A nonwaiver agreement presented to the insured after the fire by the 


adjuster sent by the insurance company, which is signed by the insured, and 
which states in substance that “any action taken by the company in investigating 
the fire and ascertaining the amount of loss and damage caused by the fire shall 
not waive and invalidate any part of the conditions of the policy of the party of 
the second part held by the party of the first part, and shall not waive or 
invalidate any rights whatsoever of either of the parties to this agreement, and 
that the intent of the agreement is to preserve the rights of all parties thereto 
and provide for an investigation of the fire and the determination of the amount 
of the loss and damage, without regard to the liability of the party of the second 
part,” is not notice to the insured that the general powers of the adjuster are 
curtailed. 

3. The court did not err, for any reason assigned, in charging the jury as lo 
the powers of an adjuster sent by the company. The contentions of both parties 
were fully and fairly presented. 

4. It was not error to allow the introduction of the itemized memoranda of 
building material and of household goods and their value. The issue formed 
thereon was fairly presented to the jury. 

Broyles, C. J., dissenting. 

Error from Superior Court, Fannin County; J. H. Hawkins, Judge. 

Suit by A. B. Mosely against the Etna Insurance Company of Hartford, 
Conn. Judgment for plaintiff, defendant’s motion for a new trial was overruled, 
and defendant brings error. 
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Affirmed. 

The action was on a fire insurance policy covering a certain dwelling house in 
the sum of $2,000, and household goods in the sum of $1,000, alleged to have been 
destroyed by fire. The policy contained what is known as a loss payable clause or 
rider, in favor of A. C. Ingle as his interest might appear. Inventories showing 
the cost of the building and of the household goods destroyed were attached as 
exhibits. Petitioner further alleged that he furnished to the general adjuster of 
the company, John F. Hallman, who was investigating the fire and undertaking in 
behalf of the company to adjust the loss, a detailed proof of loss not sworn to, 
and that said John F. Hallman stated to petitioner that the papers petitioner was 
furnishing were sufficient proof of loss and would be accepted as such; that said 
papers were received by defendant company and produced in court under notice 
to produce, without any objection or claim of defect existing thereon, and without 
pointing out any alleged defect, and that they had been retained by the defendant 
until they had been produced under the notice to produce; that plaintiff had in 
good faith served defendant with proofs of loss, and the defendant had stated 
that the proofs submitted were sufficient and made no objection to the same. It 
was alleged further that the adjuster promised to plaintiff, at the time of the 
receiving of the papers referred to, that the company would pay the claim, and 
that this conduct on the part of the company amounted to a waiver. 

Defendant, answering, said that John F. Hallman, acting as adjuster for 
defendant in the matter of the plaintiff’s alleged loss by fire during the existence 
of the policy, entered into a nonwaiver agreement in writing with plaintiff prior 
to any conversation or investigation, which agreement stated “that the plaintiff 
and the company agree that any action taken by the company in the investigation 
of the cause of this fire, or in investigating and ascertaining the amount of the 
loss or damage to the property of the plaintiff caused by such fire, shall not waive 
or invalidate any of the conditions of such policy, and shall not waive or invalidate 
any of the rights of the parties hereto, but preserves all rights”; that such an 
agreement made any action of John F. Hallman ineffective so far as the binding 
effect on the company was concerned, and that no notice made or given to John 
F. Hallman obligated or bound the company. The defense, in effect, was that, the 
policy itself having provided that the entire policy should be void if the interest 
of the insured was other than unconditional and sole ownership or if the building 
was on ground not owned by the insured in fee simple, and that the title to the 
land having been shown to be in Ingle under a deed to secure debt, the rider 
clause, to wit, “Any loss that may be ascertained and proven to be due the 
assured under the building items of this policy shall be payable to A. C. Ingle 
as interest may appear, subject, nevertheless, to all the terms and conditions of 
this policy,” was ineffective as a waiver. The other defense was that sworn 
itemized proofs of loss had not been tendered as provided for in the policy, and, 
under the nonwaiver agreement made after the fire, John F. Hallman, the com- 
pany’s adjuster, was without authority to waive any of the terms and conditions 
of the policy, and that the plaintiff had not fully complied therewith. 

The foregoing, briefly stated, covers the salient features of the case. Upon 
the trial a verdict was rendered in favor of the plaintiff. The defendant excepts 
to the overruling of its motion for a new trial. 

Smith, Hammond, Smith & Bloodworth, of Atlanta, and William Butt, of 
Blue Ridge, for plaintiff in error. 

Thos. H. Crawford, of Blue Ridge, and Morris & Welsh, of Marietta, for 
defendant in error. 

Gurrry, Judge (after stating the foregoing facts). 

[1] It is earnestly contended by able counsel for the plaintiff in error that, 
although the policy itself contained the notice of the claim or interest of A. C. 
Ingle and made the same payable to him as his interest might appear, yet, in view 
of the fact that A. C Ingle’s claim was represented by a note secured by a 
security deed to the property, such a notice did not put it on notice of the kind 
of claim held by Ingle, and the testimony not having disclosed what the represen- 
tations were that were made to the agent of the company at the time of the 
issuance of the policy, and it being shown by security deed that the sole owner- 
ship was not in the insured, the policy was voided. In the case of Peerless 





622 ‘Tice Insurance Law Journal, Vol. 81 [| Oct., 1933 


Mineral Springs Company v. German American Insurance Company of New York, 
151 Wis. 352, 138 N. W. 1023, 1024, it was said: “When the defendant executed 
this policy making the loss, if any, payable to D. S. Roberts, trustec, as his 
interest might appear, it contracted with the insured for the benefit of Roberts as 
trustee to that extent. It cannot be heard to say, after making such an indorse- 
ment on its policy, that it did not know he was trustee, and it must at its peril 
ascertain the nature and character of his trust. It would be a strange sort of 
commercial morality which would justify one in contracting with another to pay 
what might become due on the contract to a third person as trustee as his interest 
might appear, and then defeat the obligation of the contract upon proof that such 
third person was a trustee.” 

The Supreme Court of this state in the case of Hartford Fire Insurance 
Company v. Liddell Company, 130 Ga. 8, 60 S. E. 104, 107, 14 L. R. A. (N.S) 
168, 124 Am. St. Rep. 157, said: “The words ‘as his interest may appear’ only serve 
to limit the appointee’s recovery. If his interest be less than the amount due on the 
policy, he could not recover, over the insured’s objection, from the insurer, the 
excess over his debt. These words will estop the insurance company from insisting 
that the exact nature or amount of the appointee’s interest was not stated in its 
assent [italics ours], but cannot be enlarged into a consent to a subsequent mort- 
gage. [Italics ours.] A loss payable clause of this nature only means that th 
insurer has notice that the person to whom payment is to be made in the event 
of loss has some interest in the property [italics ours], and, to the extent of that 
interest as then existing, agrees to pay to such person out of its liability on the 
policy.” 

In the case of Sun Insurance Office v. Scott, 284 U. S. 177, 52 S. Ct. 72, 
76 L. Ed. 229, it was said: “A loss payable clause attached to a policy of fire 
insurance, providing that any loss that may be proved due the assured shall be 
payable to the assured and a named bank, does not imply knowledge on the part 
of the insurer of the existence of a chattel mortgage on the insured property, 
nor does it constitute a waiver of a condition in the policy against mortgaging 
or a consent to a mortgage.” 

It will be noticed from the language of the two clauses that there is an entire 
dissimiliarity. In the case at bar it will be noted that the policy of insurance 
covers a house in the sum of $2,000 and household goods in the sum of $1,000 
The loss payable clause is payable to A. C. Ingle out of any loss due the assured 
under the building items of this policy and is payable to A. C. Ingle as his interest 
may appear. In the Sun Insurance Case, cited above, the loss is payable to the 
assured and a named bank, and, so far as might be inferred therefrom such named 
hank was a naked trustee without interest. The court in discussing that case 
said: “This transaction is a very common mode of furnishing a species of secur- 
ity by a debtor to his creditor, who may be willing to trust to the debtor's 
honesty, his skill and success in trade, but who requires indemnity against such 
accidents as loss by fire. * * * In the face of this frequent use of the two 
indorsements on the policy, it cannot be held that they imply of themselves a 
knowledge of the sale or a consent to insure the purchaser.” 

It will be noted in the instant case that the insurer was put on notice that 
\. C. Ingle had an interest in the building for the reason that the loss payable 
clause is limited to the building items and is not an assignment as to the house- 
hold goods covered by the policy. The object of all such provisions inserted in 
insurance policies is to protect the insurer against any fraud that may be prac- 
ticed upon it. This intention and purpose must be kept in mind in construing and 
interpreting such provisions of a policy. The law does not indulge in quibbling g. 
We are not like Hamlet in the grave digger scene, who was required “to speak 
by the card or equivocation will undo me.” The spirit, purpose, and intent of an 
instrument must be looked into rather than its failure to specifically name every 
condition and emergency that might arise thereunder. The loss payable clause does 
not make the policy operative as to mortgages or deeds or other liens placed on 
the property in favor of other parties not named therein, or subsequent deed or 
mortgage not a renewal to the same parties, but it is broad enough and clear 
enough to include therein every claim of such named payee, irrespective of its 
character, made at the time or prior to issuance of policy and rider. The insurer 
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cannot say it has been defrauded or misled or its risk increased, when notice is 
given to it of the interest of another in the property insured and it has issued the 
policy and named such a person as a beneficiary thereunder. If it desired to know 
more fully what was the character of the claim held, the duty rested on it to 
make inquiry. “It has been held in some cases that the company is estopped if 
the facts are such as it ought to have known or could have readily ascertained.” 
National Union Fire Ins. Co. v. Burkholder, 116 Va. 942, 83 S. E. 404. If it fails 
to do so, it may not complain of its own negligence and void its solemn contract 
entered into in the utmost good faith by the insured. The court did not err in 
giving this principle in charge to the jury on this proposition. 

[2] The next objection as to there being no proper proofs of loss submitted, 
and the question whether or not there was a waiver thereof by one with authority 
to make such waiver, present a more difficult proposition. It is insisted that, by 
the signing of a subsequent “non-waiver agreement,” the insured was put on 
notice of the limitations of the adjuster’s authority, and that such waiver, signed 
after the loss had occurred, expressly put into effect the provisions of the policy 
with reference to proof of loss, etc., and that it takes the agreement out of the 
provisions of the decision of the Supreme Court in the case of Corporation of 
Royal Exch. Assur. v. Franklin, 158 Ga. 644, 654, 124 S. E. 172, 176, 38 A. L. R. 
626, which is as follows: “Clauses in insurance policies which prohibit waivers 
unless indorsed thereon refer only to the provisions which enter into the contract 
of insurance, and do not affect conditions which are to be performed after loss, 
such as furnishing proofs of loss and giving notice,” and the further ruling in 
said case (3-b) that “an adjuster sent to adjust a loss presumably has authority 
to waive proof of loss.” Does the socalled nonwaiver agreement add to the policy 
or take away from the insured an existing right, and, if it does, is there any 
consideration therefor, and does the acceptance of these alleged proofs of loss 
without objection on the part of the company itself amount to a waiver as to 
any defects therein? These papers constituting the alleged proofs of loss were 
produced by the company at the trial under notice to produce. In the case of 
Goldman v. Aftna Ins. Co., 30 Ga. App. 715, 119 S. E. 338, it was said: “An 
insurance company, which receives in due time papers submitted to it in good 
faith as proofs of loss, should within a reasonable time, if the same are unsatis 
factory, direct the attention of the party presenting such papers to any defects 
which it claims exist therein; and where a company, without doing this or pointing 
out the alleged defects, retains the papers so submitted until they are, under a 
notice to produce, brought into court by it on the trial of an action upon the 
policy, the company will be held to have waived any objection to the sufficiency 
of such papers as proper proofs of loss.” (Italics ours.) See, also, Alston v. 
Phenix Ins. Co., 100 Ga. 287 (2), 27 S. E. 981. 

In the instant case, these lists were made out by the plaintiff partly in collab- 
oration with and at the suggestion of the adjuster, and were accepted by him at 
the time as being all right, and were evidently delivered by him to the company 
as they were produced by the company at the trial. The evidence, if not the 
writing, discloses their authorship, and differentiates this case from that of 
Newark Fire Ins. Co. v. Reese, 32 Ga. App. 42, 123 S. E. 41. 

With reference to the nonwaiver agreement adding to the terms of the policy, 
it is well to call to mind the case of Wilms v. New Hampshire Fire Ins. Co., 
194 Mich. 656, 161 N. W. 940 (5), where it is said: “Where the blanks for proofs 
of loss furnished by a fire insurance company recited, ‘It is expressly understood 
and agreed, that the furnishing of this blank to the assured and the preparing of 
proofs by an adjuster or any agent of the company herein, is not a waiver of 
any rights of said company,’ such recital was not notice to the insured of cur- 
tailment of the general power of an adjuster to agree to the amount of loss.” 
In the case of Gristock v. Royal Ins. Co., 84 Mich. 161, 47 N. W. 549, where an 
adjuster of the company spent several days with the assured’s son and agent in 
making a list of the personalty destroyed, and the two employed a builder to 
estimate the value of certain buildings, etc., it was held that: “If the adjuster's 
conduct would induce an honest belief that the proofs then being made were all 
the company required, and the insured did so believe, the jury might find that 
formal proofs were waived.” See also Stanley v. Sterling Mut. Life Ins. Co., 12 
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Ga. App. 475, 77 S. E. 664. In Merchants’ & Mechanics’ Ins. Co. v. Vining, 67 
Ga. 661 (5), it is held that “If proof of loss be made to a general adjuster of a 
foreign insurance company who is engaged in the adjustment of this particular 
loss, it is sufficient, without also making such proofs to the ‘home office.’”’ 

In the case at bar the evidence showed that proofs were submitted, although 
in themselves they were defective and did not fully comply with the terms of the 
policy. However, the evidence for the plaintiff discloses that the adjuster accepted 
them with the statement that they were sufficient and that the claim would be 
paid. The evidence shows that they were in the possession of the company, having 
been delivered to it by the adjuster, and that no complaint was made as to their 
sufficiency. The charge of the court fully and fgirly covered the entire matter, and 
was an unusually clear charge on the subject. The entire question presented by 
the plaintiff in error hinges on the construction to be placed on the “non-waiver 
agreement” after the fire had occurred. Other states have had this clause up for 
construction. The case of Ins. Co. of North America v. Williams, 200 Ala. 681, 
77 So. 159, seems to be authority for the position taken by the insurance company 
in this case. The other cases cited in brief of counsel for plaintiff in error are 
not in point except by implication. On the other hand, there are numerous 
authorities for the position that the so-called nonwaiver agreement signed after 
the loss occurred would be inoperative under the allegations and the facts as 
found by the jury in the present case. The case most directly in point is that 
of McCollough v. Home Ins. Co., 155 Cal. 659, 102 P. 814, 18 Ann. Cas. 864, 
which is as follows: “The appellant relies upon a ‘non-waiver agreement’ signed 
by McCollough [the insured] during the pendency of his negotiations with Laying 
[the adjuster for the company]. This paper provided that ‘Any action taken by 
said party of the second part [the insurance company] in investigating the cause 
of the fire or in investigating and ascertaining the amount of the loss and 
damage * * * shall not waive or invalidate any of the conditions of this 
policy.” This agreement has no reference to affirmative representations calculated 
to lead the insured into belief that written proofs would not be required. A state- 
ment that such proofs were not necessary is no part of the action taken by 
the Company ‘in investigating the fire and ascertaining the amount of loss.’ 
Laying stated at the time that the proofs ought to be in writing and sworn to, 
but it was not necessary. He said it did not make any difference, he would go 
ahead and settle just the same. Plaintiff testified that he made no formal proofs 
because of these representations by Laying.” See, also, in this connection Wilms 
v. New Hampshire Fire Ins. Co., 194 Mich. 656, 161 N. W. 940; Teasdale v. 
City of New York Ins. Co., 163 Iowa, 596, 145 N. W. 284, Ann. Cas. 1916A, 591; 
Gristock v. Royal Ins. Co., 84 Mich. 161, 47 N. W. 549: Carroll v. Girard Fire 
Ins. Co., 72 Cal. 297, 13 P. 863; Arnold v. American Ins. Co., 148 Cal. 660, 84 
ao 25 L. R. A. (N. S.) 6; Blake v. Exchange Mut. Ins. Co., 12 Gray (Mass.) 
265. 

The plaintiff in the case at bar testified: “Mr. Hallman, the adjuster, told me 
what I had to do, get up a list of the stuff in the house that was destroyed, anc 
a bill of material in the house. I had an itemized list of the household goods 
already, and I served him with that. I told him I was of limited education and 
it would take some time to get list of material but would do it, and I did and 
furnished both lists to him and he accepted it and he has never returned it to me. 
I was trying to furnish him that document as proof of loss. The company never 
called on me to make any additional detailed statement after I had furnished the 
adjuster with that list. The next morning after Mr. Hallman came I had _ the 
additicnal list of material, and when I handed it to him he said it was all right, 
he vould accept that. He said his company would pay it as soon as it went I. 
I never received any notice from the company to correct anything, and never heard 
another word from them. Mr. Hallman told me the company would pay me off 
as soon as his report went in. This was on the second morning he was there. 

It is an elemental principle of the law relating to insurance that no officer, 
agent, or representative of the company shall have power to waive any condition 
of the policy except such as may be indorsed thereon or added thereto. But such 
a principle, under the decisions of the Georgia courts, does not apply to conditions 
which are to be performed after the loss has occurred, such as the giving of 
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notice and the making of proofs of loss. Our courts have expressly held that an 
adjuster sent out by the company has the authority to waive proof of loss. The 
tendency of the courts has been, and rightfully so, to strictly construe against the 
insurer any provisions in a policy attempting to place penalties or forfeitures for 
the nonperformance of a requirement, and to broaden by implication any rights 
that are not necessary features to the contract but have been placed therein as 
traps for the unwary. 

If a policy is written undertaking to pay in the event of a loss by fire, the 
law does and ought to see that there is thrown around the insurer every safe- 
guard that shall protect him in every particular that smacks in the faintest degree 
of fraud or unfair dealing or overreaching. It does have and should have the same 
concern in seeing that the insured is protected in the fundamental purpose for 
which the contract was written, the payment for the loss occurring by reason of 
a bona fide fire. 

In case various conditions are appended to the contract providing, for instance. 
a time limit for the making of proofs of loss, and then providing that a failure 
to make proof within such time voids the policy, Georgia courts have construed 
that an omnibus provision at the end of the policy, providing in general terms 
that any failure on the part of the insured to comply with any of these terms 
should render the policy void, does not make void the policy, if proofs are filed 
after the sixty days. It being a forfeiture and not being favored by law, it must 
be expressly stated in the same paragraph fixing the duty to file proof in sixty 
days or it will not be enforced. 

The company may rightfully require written proofs of loss to protect itself 
against fraud. However, the damage by fire, and not formal proof, is the essence 
of the contract, and small circumstances may be sufficient to show that the com- 
pany has waived such nonessential though legal parts of its contract of insurance. 
The courts infer waivers of such nonessential parts by conduct, for the reason 
that they are in the nature of penalties and are not favored under the law. They 
are brothers by adoption and not by blood. 

It is permissible and proper that an insurance company shall require that 
notice within a reasonable time shall be given to it of any loss that may occur, 
and that it may be furnished with any details necessary for a proper ascertain- 
ment of the cause of the fire and the amount and character of the property 
destroyed. This being true, why should an insurance company, after notice of the 
fire, and after sending an adjuster to the scene for the purpose of investigating 
the fire, and after accepting from the insured a written list of the articles 
destroyed, and then, without even suggesting by plea or attempting by evidence 
to question the fact that the loss occasioned and the damage done was other than 
such loss or damage that the policy was issued to protect, and without making 
demand on the insured for any other information, fail and refuse to pay the 
claim? The only reason assigned for the refusal to pay is that the proofs of loss 
submitted did not come up to the requirements of the policy, and that by a 
nonwaiver agreement signed subsequent to the fire the insured promised to 
comply fully with the necessary formal proofs of loss. The spirit of the contract 
was fully complied with. The utmost good faith was shown by the insured. He 
testified and the evidence disclosed that he was an unlettered and unlearned man. 
He further testified that the adjuster told him that the proofs submitted by him 
were all right and that the claim would be paid. If the company had desired to 
insist that it have the full, formal proofs of loss and that it would not pay tie 
claim without such proofs being furnished, the nonwaiver agreement should have 
said so in specific terms; and it is contrary to our conception of good faith and 
justice for the company to attempt to claim that such failure defeated the right 
of the insured to recover. The spirit of the contract has been fully performed. 
The courts will lend.full aid to see that representations and warranties made as 
an inducement for the making of the contract are true and carried out to the 
letter. They are the breath of its life. When a loss has occurred, and the insur- 
ance company sends an adjuster to the scene, and no fraud or wrong dealing is 
suggested, the courts, seeing the spirit of the contract is fully complied with, will 
not enforce subsequent terms which are in the nature of penalties, but will give 
full effect to any evidence which tends in any manner to show a waiver thereof. 
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To contend, under the facts as shown by the plaintiff in this case, that formal 
proofs of loss had not been furnished, is but a mummery. It is as useless as the 
old theological discussion as to how many angels could dance on the point of a 
needle. The right to recover for a loss by fire on a policy of insurance is not 
dependent upon, nor will the law see it defeated by, failure to perform conditions 
subsequent, where there is evidence to show that there has been a waiver of such 
conditions subsequent, and where it further shows that the failure to perform 
could work no possible harm to the insurer, and that such conditions are, in effect, 
trap for the ignorant, the unlettered, and the unwary. 

The court did not err in overruling the motion for a new trial. 

Judgment affirmed. 

MacIntyre, J., concurs. 

Broyles, Chief Judge (dissents). 


CONTINENTAL INS. CO. OF NEW YORK v. DUNNING et al. 
Court of Appeals of Kentucky. May 9, 1933. 
Rehearing Denied June 20, 1933. 
60 Southwestern Reporter (2d) 577. 
1. INSURANCE. 

Where fire policy provides for forfeiture if property becomes vacant, unoccu- 
pied, or uninhabited for definite period, without insurer’s consent, insurer need 
not allege or prove that status increased risk. 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 

2. INSURANCE. 

Fire policy provision that, if any buildings insured should become vacant, un- 
occupied, or uninhabited for over ten days without insurer’s written consent, policy 
should become void, held valid. 

(For other cases, see Insurance, Dec. Dig. § 323[1].) 

3. INSURANCE. 

Meaning of terms “vacant,” “unoccupied,” or “uninhabited” in fire policy is 
law question for court, but whether at time of fire building is “vacant,” “unoccu- 
pied,” or “uninhabited” is fact question for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 

4. INSURANCE. 

Whether building is “vacant,” “unoccupied,” or “uninhabited” within fire pol- 
icy provision making policy void in such cases must be determined on facts of 
particular case. 

(For other cases, see Insurance, Dec. Dig. § 323[1].) 

5. INSURANCE. 

Under fire policy clause making policy void if property should become vacant, 
unoccupied, or uninhabited for specified period without insurer’s written consent, 
property need not be both vacant and unoccupied to render policy void. 

(For other cases, see Insurance, Dec. Dig. § 323[1].) 

6. INSURANCE. 

Farm dwelling, in which, after tenant’s removal, insured stored some house- 
hold possessions with intention of moving therein, and to which insured’s wife 
went every day to look after cows, chickens, and other live stock and to can vege- 

. . e ° 4) 
tables, but in which no one slept for over three weeks before fire held “unoccupied 
within fire policy. 

The dwelling house was “unoccupied” within fire policy because “oc- 
cupancy of dwelling house primarily implies the living in it, hence rea- 
sonable interpretation is that words “vacant” and “unoccupied,” when used 
to describe dwelling house, mean that house is without occupants or some 
person living in it, as his place of abode; “dwelling house” meaning place 
of abode, habitation, house occupied, or intended to be occupied, as resi- 
dence. 

(For other cases, see Insurance, Dec. Dig. § 323[3].) 

7. INSURANCE. 


“Occupancy” satisfying fire policy provision making policy void if property 1s 
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unoccupied without insurer’s consent must be such as ordinarily pertains to pur- 
pose to which property is adapted or devoted as described in policy. 

(For other cases, see Insurance, Dec. Dig. § 323[3].) 
8 INSURANCE. 

Dwelling house is not regarded as “occupied” within fire policy unless it is 
home or dwelling place of person living and sleeping there habitually, not every 


night, but usually and ordinarily, who when temporarily absent returns to it as 
place of abode. 


(For other cases, see Insurance, Dec. Dig. § 323[3].) 
9, INSURANCE. 

Occupancy of dwelling determines character of occupancy of barn and other 
outbuildings used in connection with it, within fire policy. 

“Occupancy,” as it applies to barns and other outbuildings used in 
connection with dwelling, implies actual use of dwelling, and such use of 
barn and outhouses as is ordinarily incident to barn and outbuildings be- 
longing to and usual in connection with occupied dwelling, or at least some- 
thing more than use thereof for mere storage within fire policy. 


(For other cases, see Insurance, Dec. Dig. § 323[3].) 
10. INSURANCE. 

Fire policy which is forfeited because of nonoccupancy of dwelling house on 
farm becomes void as to barn and other outbuildings and their contents. 

(For other cases, see Insurance, Dec. Dig. § 323[1].) 


Appeal from Circuit Court, Crittenden County. 

Action by Leslie Dunning and another against the Continental Insurance Com- 
pany of New York. Judgment for plaintiff, and defendant appeals. 

Reversed. 

Gordon, Laurent & Ogden and T. M. Galphin, Jr., all of Louisville, and Nunn 
& Waller, of Paducah, for appellant. 

Vert C. Fraser, of Providence, for appellees. 

RICHARDSON, Justice. 

The decisive question presented by this appeal is the right of the insured to 
recover on an insurance policy containing an agreement and stipulation that, if 
any of the buildings described are now vacant, unoccupied, or uninhabited, or shall 
become vacant, unoccupied, or uninhabited for a period exceeding ten days, with- 
out written consent of the company, this policy shall be null and void. 

Effie Dunning and Leslie Dunning owned a tract of land situated in Crittenden 
county, Ky. On the 17th day of September, 1928, the Continental Insurance Com- 
pany of New York, for a premium of $62.70, payable in installments, $15.68 pay- 
able on the Ist of October, 1929, and each year thereafter until paid in full, issued 
and delivered to Effie and Leslie Dunning a policy insuring them against loss by 
fire, $650 on the dwelling house; $50 on smoke and produce house; $300 on barn; 
$50 on grain and seed; and $50 on hay and feed while in the barn or used on the 
premises. The barn and other buildings were used in connection with the dwelling. 
All of the insured property was located on a 75-acre farm. 

Subsequent to the issuance of the policy, the valuation of the property and the 
premium were reduced by consent of the parties. The value of the property af- 
ter it was reduced was $552 on the dwelling; $40 on the smoke and produce house; 
$240 on the barn; $50 on grain and seed; and $50 on hay and feed. The install- 
ment premium was reduced to $12.59. At the time the policy was issued, the 
property was occupied by a tenant who moved off September 17 or 18, 1931. Les- 
lie Dunning at that time was in the employ of the Illinois Central Railway Com- 
pany, and had a run on that road, and was away from home. His family was 
composed of himself and wife, Effie Dunning. It was their intention to move into 
the dwelling and occupy it as their home. Mrs. Dunning carried and stored in 
the dwelling a dining table, chairs, two small tables, rugs, linens, a few dishes, 
and other things. The tenant’s wife was a sister of Mrs. Dunning, and, when 
she and her hushand moved, they left some of their household and kitchen fur- 
niture. Mrs. Dunning’s sister and her husband moved to property about one-half 
mile from the dwelling, barn, and outhouses owned by Leslie and Effie Dunning. 
Mrs. Dunning’s mother made her home at Blackford, Ky. Dunnings owned cows 
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and chickens, hogs and calves, which were kept on the premises on which the 
buildings were located. Mrs. Dunning went to the farm and the dwelling and 
other buildings every day, where she spent the greater portion of her time looking 
after the cows, chickens, hogs, and calves, and while at the dwelling she would 
can fruit and vegetables. Her sister also put up canned fruit at the dwelling 
owned by the Dunnings. Mrs. Dunning watched the place and took care of the 
house and things which they kept in the house and on the farm. She spent with 
her nephew two nights in the dwelling between September 17th or 18th and the 
date on which the property was destroyed by fire, on the night of October 23d. 
One of the nights she remained at the dwelling was about a week after her sister 
and husband moved off; the second night was about the Ist of October. From 
the Ist of October until the 23d of October, the night on which the property was 
burned, the property was continuously unoccupied at nights, and during the day 
only at such times as she was present, looking after the cows, chickens, hogs, and 
calves, and canning fruit and vegetables, except on Sunday before the fire Mrs. 
Dunning and some of her friends were at the dwelling house and prepared and 
ate dinner. The day before it was destroyed she spent the afternoon at the dwell- 
ing house cleaning. The fire occurred shortly after midnight on Octoher 23d. No 
one was there at the time of the fire. Neither of the Dunnings nor any one else 
had slept in the dwelling from October Ist to October 23d. Neither the cause nor 
the origin of the fire is disclosed by the evidence. The facts showing the occu- 
pancy or nonoccupancy of the property are not disputed. The company failing to 
pay the policy, this action was instituted to recover the reduced valuation as we 
have stated it. 

Among other defenses, the company interposed the provision, rendering the 
policy void if it was unoccupied or uninhabited for ten consecutive days next be- 
fore the fire. A trial before a jury resulted in a verdict in favor of the Dunnings 
for the full amount of the policy. The insurance company is here insisting that, 
accepting the proven facts, the property was unoccupied or uninhabited, within the 
meaning of these terms as they are used in the policy. 

[1-7] Where a policy of insurance contains no provision respecting the prop- 
erty becoming vacant, unoccupied, or uninhabited, but carries a clause prohibiting 
the increase of the risk, in such a case, if the property becomes vacant, unoccu- 
pied. or uninhabited, and thereby the risk is increased, then the insurer must allege 
and prove that the risk was so increased to avoid the policy on such a ground. 
But, where the policy carries a clause providing a forfeiture if the property be- 
comes vacant, unoccupied, or uninhabited, without the consent of the insurer, for 
ten days, or any other definite period of time, it is not required to allege or prove 
that the status increased the risk or hazard. A like provision of a policy has often 
been held by this court as binding on the parties, and, when relied on as a de- 
fense, if the facts show that the property was unoccupied or uninhabited ten con- 
secutive days next before its destruction by fire, it is our duty to enforce such a 
provision according to its terms. Burner’s Adm’r v. German-American Insurance 
Co., 103 Ky. 370, 45 S. W. 109, 20 Ky. Law Rep. 71: Robinson v. AEtna Ins. Co.. 
38 S. W. 693, 18 Ky. Law Rep. 865; Thomas, Trustee v. Hartford Fire Ins. Co., 
53 S. W. 297, 21 Ky. Law Rep. 914; Continental Ins. Co. v. Simpson, 220 Ky. 167, 
294 S. W. 1048. The meaning of the terms “vacant,” “unoccupied,” or “unin- 
habited” is a question of law for the court, but whether at the time of the de- 
struction of a building by fire it is “vacant,” “unoccupied,” or “uninhabited” is 
one of fact for the determination of a jury. Schuermann vy. Dwelling House Ins. 
Co., 161 Ill. 437, 43 N. E. 1093, 52 Am. St. Rep. 377. Each case must be deter- 
mined on its own facts and circumstances. A building may be vacant within the 
meaning of the term “vacant,” though “far from being empty of everything but 
air.” Robinson v. Mennonite M. F. Ins. Co., 91 Kan. 850, 139 P. 420, 422. “Va- 
cant” is not synonymous with the term “unoccupied.” However, the terms may be, 
and often are, treated as synonymous. Covey v. National U. F. Ins. Co., 31 Cal. 
App. 579, 161 P. 35. It is not necessary that property be both vacant and unoc- 
cupied, without the consent of the insurer, to entitle the insurer to avail itself of 
a condition of the policy providing a forfeiture if it hecomes vacant, unoccupied, 
or uninhabited. Cyclopedia of Insurance Law (Couch) vol. 4, § 970f, p. 3415. 
The term “unoccupied” as used in an insurance policy must be construed in the 
sense adopted to the occasion of its use and the subject-matter to which it is ap- 
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plied. The occupancy of a building by living human occupants is a protection 
against a fire hazard to which the insurer is entitled to contract for at the time 
of the issuance of the policy, and it is a protection which the insured may contract 
to afford the insurer. Such a prohibitive clause is beneficial to both the insurer 
and the insured, in that it enables the insurer to determine the rate, and it affords 
the insured the benefit of a lower rate, of insurance. Agricultural Ins. Co. v. 
Hamilton, 82 Md. 88, 33 A. 429, 30 L. R. A. 633, 51 Am. St. Rep. 457. A use and 
occupancy which will satisfy ‘such a provision of the policy must be of such char- 
acter as ordinarily pertains to the purpose to which the property is adapted or de- 
voted, as described in the policy. Burner’s Adm’r vy. German-American Ins. Co., 
103 Ky. 370, 45 S. W. 109, 20 Ky. Law Rep. 71. A dwelling house means a place 
of abode—a habitation—a house occupied, or intended to be occupied, as a res- 
idence. “Occupation of a dwelling house primarily implies a living in it; and con- 
sequently a fair and reasonable interpretation of the words ‘vacant and unoccupied,’ 
when used to describe a dwelling house, would seem to be that the house is with- 
out an occupant,—without some person living in it. An actual use of the house 
as a place of abode or habitation is what the insurer contemplates and what the 
policy designs to secure. * * * It is the very situation against the hazards of which 
the company clearly undertook to guard itself, by an express stipulation and con- 
dition inserted in the very contract upon which the suit is founded.” Agricultural 
Ins. Co. v. Hamilton, 82 Md. 88, 33 A. 429, 430, 30 L. R. A. 633, 51 Am. St. Rep. 
457. 

“Occupancy,” when used in reference to a dwelling house, means actual use of 
the premises by one or more human beings as their place of abode. May on In- 
surance, 249a; Joyce on Insurance, 2225; Burner’s Adm’r v. German-American 
Ins. Co., supra. In Ostrander on Fire Insurance, § 144, it is written: “This dis- 
tinction (between vacant and unoccupied) is perhaps more clearly marked in the 
case of a dwelling house from which the family has removed, leaving a portion 
of their household goods in the building. It will not be vacant, but occupation is 
at an. end when it is no longer the place of abode of any living person. A tem- 
porary absence of the family will not avoid the policy. They may absent them- 
selves for purposes of health, pleasure, business or convenience, for any reason- 
able period, if they go with the intention of returning again, and the building in- 
sured continues to be their home. This general proposition however, must be un- 
derstood with certain special qualifications. The absence must be only temporary, 
and if extended beyond a reasonable time the insurer will be relieved.” 

This statement of the law was quoted with approval by this court in Thomas, 
Trustee, v. Hartford Fire Ins. Co., 53 S. W. 297, 298, 21 Ky. Law Rep. 914, and 
emphasized with the statement, “It was nobody’s home.” 

[8] The authorities without a single exception agree that a dwelling house 
will not be regarded as occupied unless it is the home or dwelling place of some 
person living and sleeping there habitually, not every night, but usually and or- 
dinarily, who, when temporarily absent, returns to it as a place of abode. Snyder 
v. Fireman’s Insurance Company, 78 Iowa, 146, 42 N. W. 630; Herrman vy. Ad- 
ractic Fire Ins. Co., 85 N. Y. 162, 39 Am. Rep. 644; Williams v. Pioneer Co-Op- 
erative Fire Ins. Co., 183 App. Div. 826, 171 N. Y. S. 353; Sexton v. Hawkeye Ins. 
Co., 69 Iowa, 99, 28 N. W. 462; Feshe v. Council Bluffs Ins. Co., 74 Iowa, 676, 39 
N. W. 87: Gibbs v. Continental Ins. Co., 13 Hun (N. Y.) 611; Union Trust Co. v. 
Philadelphia Fire & Marine Ins. Co., 127 Me. 528, 145 A. 243; Barry v. Prescott 
Ins. Co., 35 Hun (N. Y.) 601. In Union Trust Co. v. Philadelphia Fire & Marine 
Ins. Co., the farm was occasionally returned to, but the dwelling not occupied. It 
was held that such dwelling was unoccupied within the fire policy provision against 
vacancy. 

In Snyder v. Fireman’s Ins. Co., supra, it was held that ordinarily a dwelling 
is unoccupied when no one is living in it and having it as a home, a place of 
residence. 

In Barry vy. Prescott Ins. Co., 35 Hun (N. Y.) 601, the insured dwelling was 
rented to a tenant who left the premises, and the owner immediately prepared to 
occupy the house, and to that end had certain repairs made and removed his fur- 
niture to it, but had not commenced living in it when the house was burned. It 
was held that the occupancy of a dwelling house required there must be present in 
it human beings as their customary place of abode, not absolute, uninterrupted, 
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and continuous, but must be a place of return and habitual stoppage, and the pur- 
pose of the owner to live in and occupy it and the taking of all preliminary steps 
to occupy, and visiting, it, was not sufficient, and that the insurer was not liable 
for loss from the destruction by fire in the circumstances. 

Measuring the facts in the present case by the principles we have reiterated, 
the property was unoccupied as a dwelling house at the time of the fire, within the 
term as it is used in the policy. 

[9, 10] This brings us to a consideration of that portion of the policy covering 
the barn, smokehouse, grain, hay, and feed. The contract of insurance, the pro- 
vision under consideration as it concerns the dwelling, the barn, the smokehouse, 
and other buildings, is inseparable. The clause providing for forfeiture if the in- 
sured buildings became vacant or unoccupied applies, not only to the dwelling, 
but the barn, smokehouse, and other buildings and contents covered by the policy. 
The occupancy of a dwelling house determines the character of the occupancy of 
the barn and other outbuildings used in connection with it. Occupancy as it ap- 
plies to such buildings implies the actual use of the dwelling place, and such use of 
the barn and outhouse as is ordinarily incident to the barn and outbuildings be- 
fonging to and usual in connection with the occupied dwelling, or at least some- 
thing more than the use of them for mere storage. The insurer has the right by 
the terms of the policy to the care and supervision which are involved in such oc- 
cupancy of the dwelling in connection with which the barn and other outhouses are 
used. Ashworth v. Builders’ Mut. Fire Ins. Co., 112 Mass. 422, 17 Am. Rep. 117; 
Keith v. Quincy M. Ins. Co., 10 Allen (Mass.) 228; American Ins. Co. v. Padfield, 
78 Ill. 167; Fitzgerald’s Adm’x v. Conn. Fire Ins. Co., 64 Wis. 463, 25 N. W. 785. 
A contract of insurance on a barn and its contents, if forfeited because of nonoc- 
cupancy of the dwelling, is void as to the barn and outbuildings used in connection 
with the dwelling. The same ground of avoidance applies to the contents of the 
outbuildings. Niagara Fire Ins. Co. v. Layne, 162 Ky. 665, 172 S. W. 1090; Ohio 
Valley Fire & Marine Ins. Co. v. Skaggs, 216 Ky. 535, 287 S. W. 969; New York 
Underwriters’ Ins. Co. v. Ray, 246 Ky. 105, 54 S.W.(2d) 627. Viewing the right 
of the insured to recover on the policy for the barn, smokehouse, and contents of 
the barn, in the light of these cases, the nonoccupancy of the residence by the in- 
sured entitled the insurance company to avail itself of the forfeiture provision of 
its policy as to these buildings and contents because of nonoccupancy of the dwell- 
ing. 

The insurance company was entitled to a directed verdict, and for this reason 
the judgment is reversed, without a consideration of the other questions pre- 
sented in brief of counsel, for proceedings consistent with this opinion. 


TOPPS v. NORTH BRITISH & MERCANTILE INS. CO. No. 4466. 
Court of Appeal of Louisiana. Second Circuit. June 5, 1933. 


148 Southern Reporter 470. 

1. INSURANCE. 

Equity court may correct and reform insurance contracts for mutual error or 
mistake, or for error or mistake on one side, and fraud on the other. 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 
3. INSURANCE. 

Court’s right to reform insurance policy in any material respect must have as 
basis meeting of minds of insurer and insured as to terms. 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 
4. INSURANCE. 

No obligation devolves on insurer’s agent to renew or issue a new fire insur- 
ance carried on insured’s property. 

(For other cases, see Insurance, Dec. Dig. § 145[1].) 
5. INSURANCE. ; 

Insured held not entitled to reformation of policy to change amount of insur- 
ance, there being no mutual mistake concerning amount. 

_Insurer’s agent appeared to have been the only person who really had 
an intention in the matter. The mortgagee knew he only paid premium on 
amount for which policy was written, and insured mortgagor did not 
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interest herself about the insurance until after the fire, and with full 

knowledge of all facts made claim for only the face value of the second 

policy. 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 

\ppeal from Fourth Judicial District Court, Parish of Morehouse; J. T. 
Shell, Judge. 

Suit by Mary Topps against the North British & Mercantile Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

\mended in part and in other respects reversed. 

Hardin & Coleman, of Shreveport, for appellant. 

Edward L. Gladney, Jr., of Bastrop, for appellee. 

TALIAFERRO, Judge. 

The purpose of this suit is to correct and reform a policy of fire insurance 
on the ground of mutual mistake, and to recover the fu!l amount thereof, if, 
and as, reformed and corrected, with attorney’s fees and penalties, the property 
insured having been totally destroyed by fire during the life of the policy. 

The facts are, in the main, admitted. Plaintiff owned a modest house and 
lot in West Bastrop, Morehouse parish, La. A mortgage rested against it. She 
effected fire insurance on the house through Mr. S. Alvin Leopold, local agent cf 
defendant. This policy issued April 10, 1928, for $150, with three-year term, to 
which was attached the customary loss payable clause in favor of E. E. Hollins, 
who had acquired the mortgage against the property. The insured house was 
enlarged and for the payment of an additional premium, the amount of the policy 
of insurance was increased to $400. On April 10, 1931, another policy issued te 
plaintiff by the defendant, through its said agent, for the term of three years, but 
the amount thereof was fixed at $150, with loss clause in favor of Hollins, the 
mortgagee. On April 1, 1932, the insured house was destroved by fire. At that 
date the mortgage against the house and lot amounted to about $300. The premium 
under the first policy was paid by plaintiff, and that under the last one was paid 
by the mortgagee, to whom was delivered both policies. 

The position of plaintiff, and the character of her demand, is clearly reflected 
from certain allegations of her petition, which we quote: 

“VII. That on or prior to April 10, 1931, said defendant through its agent, 
Ss. Alvin Leopold, renewed said policy acting under agreement between parties to 
extend said insurance in the amount of Four hundred and No/100 ($400.00) 
Dollars by issuing a new policy identical with the first policy and said new policy, 
No. GC-461349, plaintiff's exhibit ‘A’, was delivered to E. E. Hollins, mortgagee, 
named in said policy. 

“VIII. That through error and/or mistake, defendant, its agent, employees, 
etc., in preparing said new policy failed to copy the endorsement increasing said 
insurance from One Hundred Fifty and No/100 ($150.00) Dollars to Four 
Hundred and No/100 ($400.00) Dollars, and because of said error the policy, 
plaintiff's exhibit ‘A,’ was issued without said endorsement increasing the amount 
of said insurance. 

“TX. That said policy upon delivery to E. E. Hollins was not inspected or 
read by Hollins nor by your petitioner, nor did the aforesaid error or mistake 
come to the attention of your petitioner or defendant until some time after April 
1, 1932, your petitioner believing the amount of insurance to be Four Hundred 
and No/100 ($400.00) Dollars, as in the first policy. 


“XIII. That because of said mutual mistake contrary to the intention of the 
parties thereto, said policy should be reformed and corrected and the amount 
thereof should be Four Hundred and No/100 ($400.00) Dollars instead of One 
Hundred Fifty and No/100 ($150.00) Dollars.” 


Defendant contends that there was no renewal of the first contract of insur- 
ance held by plaintiff, and that same expired by its own limitations on April 10, 
' 1931, and that on that date its said agent wrote a new policy covering said prop- 
erty for $150, and that this was done without any agreement between any parties 
to extend any insurance, “* * * but was written for the sum of One Hundred 
Fifty ($150.00) Dollars, solely upon the initiative of your defendant’s agent, and 
was accepted by the plaintiff herein and by her mortgagee, E. E. Hollins, as a 
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fire insurance contract for said sum of $150.00, which was all the insurance that 
your defendant would write at that time covering said property; that your defend- 
ant has always admitted liability in the said sum of $150.00 and has offered to 
pay the same, forwarding valid draft in payment thereof, to the plaintiff herein, 
but she has refused to accept same, and your defendant is liable for no penalties 
or attorney’s fees herein.” 

Defendant specifically denies that either it, or its agent, made any mistake or 
error in writing the new or second contract of insurance, but did write a fire 
insurance contract, complete in itself, for the term, premium, consideration, and 
amount named therein, which was the full amount that it obligated itself and 
intended to obligate itself to pay. It is further averred that, “* * * if the 
plaintiff herein failed and neglected to read her policy contract of insurance for 
the period from April 10, 1931, to April 1, 1932, she was guilty of carelessness 
and negligence and of laches, which laches your defendant specifically pleads 
against petitioner; and it is specifically averred that the obligations of the parties 
are governed by the written contract and not by what petitioner might believe 
with reference thereto.” 

Defendant also avers, and the record sustains it, that after the fire, plaintiff 
executed and filed with it proof of loss for the amount of the policy, viz., $150, 
wherein she stated, under oath, that this was all she claimed under the policy, and 
it is argued therefrom that “* * * she thereby admitted the correctness of 
the amount of the obligation of your defendant to her for insurance on said 
property, and is thereby estopped to claim any additional amount over and above 
the said amount of $150.00, which said estoppel and admission your defendant 
specifically pleads against the petitioner herein. * * *” 

Defendant alleges, and plaintiff admits, that $150 was offered by it in full 
settlement and satisfaction of its liability under the insurance policy sued on, and 
that the offer was refused by plaintiff; and it is likewise alleged and proved that 
premium only for $150 insurance was asked for and paid under the second policy, 
and that no additional premium was offered or tendered by plaintiff or by any one 
else; that if plaintiff’s contentions are correct, which is denied, that her claim 
for $250 over and above the amount of her policy would be ineffectual, null and 
void, for want of consideration, which is specially pleaded and urged. 

From a judgment for plaintiff, as prayed for, defendant appealed. 

When the first policy on plaintiff’s property expired defendant’s agent in 
Bastrop, without any request or application from Hollins, the mortgagee, or from 
plaintiff or any one acting for her, in keeping with his custom, issued and signed 
the policy sought to be reformed, and herein sued on. The blank policy form was 
filled out by the agent’s stenographer. This agent admits that through inadvertence 
on the part of his stenographer, the indorsement on the old policy whereby the 
amount of same was increased to $400, was overlooked in the preparation of the 
new contract. After the new policy had been issued, Hollins was notified thereof 
and he came to the agent’s office where the matter was discussed. He paid the 
premium and was given the policy. He deposited same in his safety bank box 
without reading it. Plaintiff had no part in these transactions between the defend- 
ant’s agent and Hollins. She was not requested to pay the premium on the new 
policy by defendant or by Hollins. She had no direct knowledge that this policy 
was not for $400, but its issuance was mentioned to her by Hollins who, at the 
time, was under the impression and belief that both policies were for $150, and 
only thought otherwise after plaintiff had exhibited a receipt from the defendant's 
agent showing that an additional premium had been paid for the increase in the 
original policy. This occurred several months before the fire, but none of the 
parties inspected the new policy, then in the possession of Hollins, to be en- 
lightened as to the true facts. Hollins assumed that the new policy was simply a 
renewal of the old one with same term and same protection against loss from 
fire. Plaintiff evidently shared a like belief. A casual reference to the insurance 
contract would have corrected the error into which they had fallen. 

Mr. Leopold, defendant’s agent, testified that it was the rule and custom of 
his office, a few days prior to or at the end of each month, to look over the 
policies in force and to issue new ones in lieu of those about to expire, if the 
particular policy was considered desirable business; that his stenographer attended 
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to the clerical phase of the business, presenting the policies to him for signature, 
after making them up; that he would closely look over the new policies before 
signing them, and discuss with the stenographer the value of any property insured 
if there was any doubt or question concerning same, and make reductions in cases 
where it was determined such should be done, and then the new policy would be 
drafted accordingly. He further stated that if the policy in question had been 
made up for protection against fire to the amount of ‘$400, as was the original 
contract, he would have inspected the property described therein, before signing 
it, and would have placed a conservative value thereon. On this subject he says: 
“I do not believe we would have issued a policy for $400.00 on it. It is our 
custom now in writing new insurance to reduce the insurance. We are doing that 
on account of the decreased value. In this case if we thought $400 was too much 
insurance, we would have written a less amount and delivered it.” 

Mr. Leopold makes it clear that he did not consent to, and had no fixed 
intention to, carry insurance on plaintiff's property for $400. He consulted no one 
before issuing the new contract. He does make it clear that, had his stenographer 
not overlooked the indorsement on the original policy increasing the insurance to 
$400, the new policy would have been submitted to him for signing with $400 as 
the maximum of his company’s liability thereon, but he does not say he wouid 
have signed the new policy without investigating the value of the property insured, 
but does say he would have inspected it to determine whether its value and con- 
dition justified insurance thereon to the amount of $400. Three years had elapsed 
since issuance of the first policy. Values of improved property, to the knowledge 
of all, have materially decreased during the period, and this fact was not being 
overlooked by defendant’s agent when writing new policies or renewing old ones. 

[1-3] The power of courts, through the exercise of their equity jurisdiction, 
to correct and reform contracts of insurance for error, mutual mistake, etc., is 
no longer a debatable question in Louisiana. However, before the arm of the court 
will move in such cases, it must be clearly shown that the error or mistake com- 
plained of is mutual, or that there is error or mistake on one side and fraud on 
the other. Error or mistake on one side only does not furnish ground for refor- 
mation of the contract, but may be availed of in an action to have the contract 
rescinded. The right of a court to interpose its equitable powers to reform a 
policy of insurance in any material respect must have as its basis, and must be 
preceded by, a meeting of the minds of the insurer and the insured as to the 
terms of the contract, the court’s intervention being not for the purpose of 
changing or making a contract between the parties, but for the purpose of 
expounding the true terms and conditions of a contract, mutually agreed to and 
understood by the parties, but which, to some extent or in some material respect, 
have been erroneously or ambiguously expressed in the written instrument. 

In the present case plaintiff plants herself upon the proposition that there was 
a meeting of the minds of the insured and insurer; that the intention was to 
simply renew the pre-existing insurance contract by the issuance of a new policy, 
identical with the first, save as to date and expiration of term. Defendant joins 
issue on this score, and says there was not a concurrence of minds as to the 
amount of the second policy in excess of its face amount, as written, and points 
to the policy as the best evidence of the correctness of its position. 

In the early case of Davega v. Insurance Company, 7 La. Ann. 229, the right 
to have a policy of insurance reformed for mutual error or mistake, or error or, 
mistake on one side and fraud on the other, was recognized. The earlier cases of 
Lippincott v. Ins. Co., 3 La. 546, 23 Am. Dec. 467, and Bell v. Western Marine & 
Fire Ins. Co., 5 Rob. 423, 39 Am. Dec. 542, touch the same question. Since these 
decisions, the question has been presented in many cases reaching the Supreme 
Court. We find no case, however, involving a demand to reform the contract by 
increasing the amount of liability of the insurer beyond and in excess of the face 
of the policy. The principle in the adjudicated cases we think the same as that 
in the case at bar. 

In the recent case of Brodie v. Atlas Assurance Company, 158 La. 695, 104 
So. 620, 622, Justice Thompson, as the organ of the court, discusses this question 
extensively, and correctly states the doctrine to be: 


“It is well settled that, when a policy of insurance as issued does not conform 
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to the contract which it purports to evidence, and the insured accepts the policy 
in the belief that it does conform to his contract, a court of equity will reform 
the instrument. Am. & Eng. Ency. of Law, vol. 16, p. 869. 

“And a court of equity on a proper case shown will reform a written con- 
tract of insurance on the ground of accident, fraud, or mistake. Such mistake, 
among others, may be one in reference to the amount of insurance, the term and 
duration of the risk, the property or interest covered by the policy, or the name 
of the person insured and the ownership of the property, although reformation 
will be denied when the misstatement as to ownership was due to misrepresenta- 
tion or concealment on the part of insured, even if he acted in good faith. Corpus 
Juris, vol. 26, p. 104. 

“And the rule has been recognized and adopted in this state. Davega & Co. 
v. Crescent Ins. Co., 7 La. Ann. 228: Arguimbau v. Germania Ins. Co., 106 La. 
148, 30 So. 148. 

“In Gaudet v. North River Ins. Co., 156 La. 719, 101 So. 118, we said, quoting 
from syllabus: 

“An insurance policy, which is not in accord with the contract which it 
purports to evidence, will be reformed by equity so as to conform to parties’ 
intention.’ . 

“In order, however, to justify the reformation of an insurance contract there 
must have been either mutual mistake or mistake on one side and fraud on the 
other. The case under consideration comes within the ruling of the cited cases.” 

In that case the name of the insured was incorrectly placed in the policy. 

In Corporation of Roman Catholic Church of Eunice v. Royal Ins. Co., 158 
La. 601, 104 So. 383, a policy was reformed and corrected with regard to the iden- 
tity of the property insured, and the same was done in Hayes v. Netherlands Ins 
Co. of The Hague, 10 La. App. 612, 120 So. 218; and also in Geo. D. Geddes Un- 
dertaking & Embalming Company v. Home Accident Ins. Co., 172 La. 598, 134 
So. 905. 

In cach of these cases the court found and held that before the policies of in- 
surance issued, the insured and insurer had reached a perfect agreement and un- 
derstanding as to the identity of the property to be insured, and that the policy 
did not fully reflect and contain the agreement which it purported to evidence. 

In Pope-Gammill Lbr. Co. v. Zurich General Accident & Liability Ins. Co., 
168 La. 422, 122 So. 278, it was held that a policy which erroneously stated the 
name of the insured should be reformed to meet the true facts and intentions of 
the parties. 

In Hardin Bag Company v. Milwaukee Mechanics’ Ins. Company, 160 La. 439, 
107 So. 298, the court refused to reform a policy on the ground and for the reason 
that the insured and defendant’s agent did not arrive at an agreement as to the 
location and identity of the property sought to be insured. The syllabus in that 
case, in part, is as follows: “Where owner of bags stored in warehouse wishing 
insurance thereon was informed by agency that it would be necessary to have di- 
vision number, and was misinformed by some one at the warehouse as to division 
in which bags were stored, policy insuring them while in that division was not the 
result of meetings of minds to insure goods wherever stored, and could not he 
reformed accordingly.” 

In Crowell v. New Hampshire Fire Insurance Company, 147 So. 762, decided 
by this court on April 28th, this year (not yet reported [in State report]), the 
policy was reformed, after loss from fire, to the extent of substituting plaintiff's 
name therein instead of D. H. Strength’s name, and permitting plaintiff to re- 
cover. In this case the decisions making up the jurisprudence of this state perti- 
nent to the issues here discussed are practically all cited, and many of them quoted 
from. Decisions from other jurisdictions are also cited. Our own jurisprudence 
is in line with that of nearly all the other states. After all, whether reformation 
of the insurance policy is permissible depends upon the facts of each case, and, as 
stated before, and commented on in the cited cases, the entire matter harks back 
to the original understanding and agreement, verbal or otherwise, of the parties, 
or their agents, prior to the issuance of the policy. The policy, like any other 
written instrument, is simply the physical and tangible evidence of the relative ob- 
ligations of the parties, arising from their previously adopted agreements. It pur- 
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ports to correctly contain what has been previously agreed to, but does not invar- 
iably do this. 

[4] In the present case no obligation devolved upon defendant's agent to re- 
new, or issue anew, the insurance carried on plaintiff’s property. He did so out 
of a desire to protect his and his principal’s business, and to protect Hollins, his 
customer, in his mortgage rights against the property. Therefore, there being no 
obligation on defendant or its agent to issue a policy of insurance on the property 
at all, a fortiori was there no obligation on their part to maintain such insurance, 
if they consented to carry it, at the amount to which it had been increased in the 
first policy. 

[5] There being no duty on the part of defendant or its agent to carry this 
insurance for any amount, and the agent having issued and delivered to the mort- 
gagee a policy for $150, without request or application from plaintiff or her mort- 
gagee, and said agent being without intention or purpose to have issued the policy 
for any amount in excess of $150, makes it quite clear there was no mutual mis- 
take concerning the amount for which the policy was intended to have issued. 
Defendant’s agent appears to have been the only person who really had an intention 
in the matter. Hollins, the mortgagee, knew he only paid premium for $150 in- 
surance, and accepted the policy under the belief it was for this amount only. 
Plaintiff did not interest herself about the insurance until after the fire and, with 
full knowledge of all the facts, made claim for only the face value of the second 
policy. 

For the reasons assigned, the judgment of the lower court in favor of plaintiff 
is amended by reducing the amount thereof to $150; and in all other respects said 
judgment is annulled, avoided, and reversed. Defendant is cast for all costs. 


MOORE et al. v. LOUISIANA FIRE INS. CO. OF BATON ROUGE. No. 32084. 
Supreme Court of Louisiana. May 29, 1933. 
148 Southern Reporter 904. 
1. INSURANCE. 

Fire insurer held not estopped by knowledge that insured did not have iron 
safe, from invoking iron-safe clause requiring insured to keep books in fireproof 
safe “or” place not exposed to fire (Act No. 222 of 1928). 

(For other cases, see Insurance, Dec. Dig. § 377[2].) 

2. INSURANCE. 

Breach of fire policy iron-safe clause restricted to stock held not to preclude 
recovery for loss of equipment and machinery, notwithstanding stock, equipment, 
and machinery were insured under one valuation. 

(For other cases, see Insurance, Dec. Dig. § 335[5].) 

Appeal from Nineteenth Judicial District Court, Parish of East Baton Rouge; 
George K. Favrot, Judge. 

Suit by Ebb M. Moore and another against the Louisiana Fire Insurance 


Company of Baton Rouge. From the judgment, defendant appeals; plaintiff ans- 
wering the appeal. 


Affirmed. 

St. Clair Adams, of New Orleans, and Taylor, Porter & Brooks, of Baton 
Rouge, for appellant. 

Laycock & Moyse, of Baton Rouge, for appellee. 

LAND, Justice. 

Plaintiffs constituted a commercial partnership, known as Louisiana Auto Top 
Company, and as such operated in the city of Baton Rouge from the latter part 
of the year 1930, until January 1, 1932, when the partnership was dissolved. 

Defendant company issued a fire insurance policy in the sum of $6,600 in 
favor of “E. M. and E. J. Moore, doing business as Louisiana Auto Top Company,” 
for one year, from January 1, 1931, to January 1, 1932, covering the stock of 
merchandise, and the machinery and equipment of said company contained in its 
shop, situated on North boulevard in the city of Baton Rouge. 

The property insured was destroyed by fire July 24, 1931; the value of the 
stock of merchandise lost being estimated by said company at $6,150.02, and the 
value of machinery and equipment at $1,576.45. 

The present suit to recover the full amount of the policy, 12 per cent. as 
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damages under Act No. 168 of 1908, and a reasonable attorney’s fee, estimated 
as 20 per cent. of the policy, was filed in the lower court February 25, 1932. 

Payment of plaintiffs’ claim was resisted by defendant company because of 
alleged violations of the iron-safe clause, which contained the specific provision 
that it applied to stock items only. 

In the lower court plaintiffs obtained judgment against defendant company 
in the sum of $1,500, the value of the equipment and machinery insured, with 5 
per cent. interest per annum thereon from judicial demand until paid, together 
with 12 per cent. as statutory damages, and 15 per cent. as attorney’s fees. 

From this judgment defendant company has appealed. 

[1] 1. Plaintiffs admit that they did not produce an inventory and a set of 
books which showed the details of the business from July 1, 1931, to the date of 
the fire, July 24, 1931, a period covering about three weeks, and that such failure 
constitutes a breach of the iron-safe clause that would ordinarily bar recovery 
on the policy. 

But, say plaintiffs, books were actually kept up to the date of the fire, but 
could not be produced because they were destroyed in the fire, and defendant 
company is estopped, under Act No. 222 of 1928, from invoking the iron-safe clause 
as a defense in this particular case, for the reason that said company well knew, 
at the date the policy was delivered to plaintiffs, that plaintiffs did not have an 
iron safe on the premises. 

Conceding, for the sake of argument, that Act No. 222 of 1928 may be so 
construed, and that defendant company had the knowledge imputed to it by plain- 
tiffs, it is clear that plaintiffs’ plea of estoppel is not applicable to defendant com- 
pany in this particular case. 

Paragraph 3 of the iron-safe clause of the policy sued upon provides that: 
“The assured will keep such books and inventory, and also the last preceding in- 
ventory, if such has been taken, securely locked in a fire-proof safe at night, and 
at all times when the building mentioned in this policy is not actually open for 
business: or, failing in this, the assured will keep such books and inventories in 
in some place not exposed to a fire which would destroy the aforesaid building.” 

Although plaintiffs may have failed to keep their books and inventories in a 
fireproof iron safe on the premises, yet, had they kept them in some other safe 
place and produced them, it is clear that they would not have violated the iron- 
safe clause. by exercising such alternative right, and that they could recover upon 
the policy for the loss sustained. 

3ut plaintiffs, in this case, kept their hooks and inventories neither in a fire- 
proof iron safe nor in any other safe place, and are therefore barred from re- 
covery for the stock and merchandise, because of the total breach of the warranty 
contained in the iron-safe clause. 

[2, 3] 2. Defendant company also contends that plaintiffs should not recover 
for the loss of their equipment and machinery in this case, because the policy 
does not cover different classes of property, separately valued, but only covers 
a stock of merchandise, equipment, and machinery, etc., under one valuation, 
thereby making the contract indivisible, and if void in one part, it is void in whole. 

There are two conflicting lines of decisions in this country as to the indivisi- 
bility of policies of insurance. 

Some of the cases hold that a policy if insurance, the consideration of which 
is a premium in a gross sum, is entire and indivisible, though the contract insures 
different classes of property in separate amounts. 

We departed from this line of decisions in Thompson v. State Assurance Co., 
160 La. 683, 107 So. 489. At page 690 of that case in 160 La., 107 So. 489, 492, 
the court said: 

“The defendant in the present case is bound by the terms of its policy con- 
tract. In that contract it is expressly declared that the iron-safe clause applies 
only to the item on stock. 

“As previously stated, there were three items insured with separate amounts 
opposite each item. The stock constitutes the first item, the fixtures the second 
item, and the household furniture the third item. 

“Certainly if by the terms of the policy the provisions of the iron-safe clause 
were restricted to the stock or merchandise item, the defendant is in no position 
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to claim a forfeiture of the entire policy on the ground of failure to comply with 
the clause stated.” 

We see no good reason why the ruling in the Thompson Case should not apply 
to the present case, in which the iron-safe clause is restricted to the item on stock, 
notwithstanding the fact that the stock of merchandise, and the equipment and 
machinery have been insured under one valuation. 

This restriction still remains in the contract, regardless of the fact as to 
whether there be one’ valuation of the property insured, or whether different 
classes of the property insured are separately valued. 

As equipment and machinery cannot be shut up in a fireproof iron safe, or 
be used continuously by the insured on his premises, and, at the same time, be 
placed in some other safe place, in the very nature of things, the iron-safe clause 
cannot apply to or affect the insurance on this class of property; and particularly is 
this the case when the iron-safe clause is expressly restricted in the policy to 
items on stock. Such restriction in itself necessarily renders the contract of 
insurance divisible by its own plain and unambiguous terms, and it would be highly 
inequitable and unfair to the assured to read such restriction out of the contract 
merely because of the nature of the valuation placed upon the property by the 
insurance company. The valuation of the property insured, at all events, is 
susceptible of due ascertainment in case of loss. 

“Forfeitures have never met with the special encouragement of courts. They 
must find support in law in a manner that leaves no doubts as to the right to their 
exercise.” Lawrence v. Penn Mutual Life Ins. Co., 113 La. 87, 36 So. 898, 900 
1 Ann. Cas. 965; Gunther et al. v. N. O. Cotton Exchange Mutual Aid Associa- 
tion, 40 La. Ann. 776, 777, 5 So. 65, 2 L. R. A. 118, 8 Am. St. Rep. 554. 

‘. J. Moore, one of the plaintiffs, valued the machinery and equipment lost 
in the fire at $1,500, and stated that it was not a year old. It appears from his 
testimony that the larger part of the machinery and equipment was transferred 
to the Louisiana Auto Top Company at the city of Baton Rouge, La., from the 
Moore Auto Top Company at McGehee, Ark., which was closed out about Janu- 
ary 1, 1931. In corroboration of his testimony, the witness produced an inventory 
taken by him of the machinery and equipment so transferred. In our opinion, the 
value of the machinery and equipment lost has been established with reasonable 
legal certainty. 

4. After the fire, plaintiffs, the insured, made demand upon defendant company 
to furnish blank forms of statements and proofs of loss to them. Defendant com- 
pany admits that it failed to-do so. By such failure, the insurance company waived 
the requiring of any statement or proofs of loss at the hands of the insured, who, 
nevertheless, furnished such proof in the form of an affidavit. Act No. 168 of 
1908, § 2 

5. Defendant company also admits demand by plaintiffs for payment, which 
was not made within sixty days thereafter. Under section 3 of Act No. 168 of 
1908 it is provided that: “Should the company fail to pay, within said time the 
amount due the insured under the policy after demand made therefor, such com- 
pany shall be liable to pay the holder or holders of such policy in addition to the 
amount of the loss, 12 per cent damages on the total amount of the loss as may 
be determined by a court of competent jurisdiction together with all reasonable at- 
torney’s fees for the prosecution and collection of such loss.” 

Plaintiffs have answered the appeal and have prayed that the judgment ap- 
pealed from be increased to plaintiffs’ original demand, subject to a reduction in 
attorney’s fees to 15 per cent., if the amount recovered is $2,000 or less, and to 10 
per cent. should the amount awarded exceed $2,000, as agreed to on the trial of the 
Case. 

At page 104 of the transcript we find the following agreement: “It is agreed 
that if attorney’s fees are recovered, a reasonable attorney’s fee will be fifteen 
per cent (15%) if the amount recovered is $2,000.00 or less, and ten per cent 
(10%) of the amount recovered should the amount exceed $2,000.00.” 

The judgment is for the sum of $1,500, with 12 per cent. statutory damages, 
and 15 per cent. attorney’s fees on that amount, and, in our opinion, is correct. 

Judgment affirmed. 
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RATZ v. FIREMEN’S INS. CO. No. 35. 
Supreme Court of Michigan. June 5, 1933 
248 Northwestern Reporter 908. 
1. INSURANCE. 
Fire insurer’s waiver of formal proofs of ioss is in nature of estoppel. 
(For other cases, see Insurance, Dec. Dig. § 555.) 
2. INSURANCE. 

Fire insurer did not waive formal proofs of loss by adjuster’s failure to 
object to inventory received from insured or to demand further proofs, where 
parties’ subsequent conduct showed that insured was not misled or lulled into 
inactivity by adjuster’s statements or acts and did not rely thereon to his injury 

(For other cases, see Insurance, Dec. Dig. § 560[1].) 

3. INSURANCE. 

Evidence held to show that formal proofs of loss were not waived by fire 
insurer's adjuster either expressly by denial of liability or by conduct relied on 
by insured to his injury. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 


Appeal from Circuit Court, Berrien County; Charles E. White, Judge. 

Action by Ferdinand Ratz against the Firemen’s Insurance Company. Judg- 
ment for defendant and plaintiff appeals. 

Affirmed. 


Argued before the Entire Bench. 


John J. Sterling, of Benton Harbor (Webster Sterling, of Benton Harbor, 
of counsel), for appellant. 


Mason, Alexander, McCaslin & Cholette, of Grand Rapids, for appellee. 
Frap, Justice. 


Defendant had judgment in action on a fire insurance policy, on trial before 
the court without a jury. The policy required assured to make a complete 
inventory of the property (furniture) and, within 60 days, to furnish sworr. 
proofs of loss. The question is whether defendant waived the formal, verified 
proofs of loss. Fenton v. National Fire Ins. Co., 235 Mich. 147, 209 N. W. 
42; McGraw v. Germania Fire Ins. Co., 54 Mich. 145, 19 N. W. 927. 


[1, 2] The fire occurred February 23, 1931. Two days later defendant’s agent 
visited the scene, talked with plaintiff, and instructed him to prepare and mail 
to the adjuster an itemized list of goods and values. Plaintiff claims the adjuster 
also informed him that the list of goods would be sufficient proof of loss and 
nothing further would be required unless he asked for it. The court found the 
facts against plaintiff upon this claim, and we cannot say the finding was 
against the preponderance of the evidence. Plaintiff later mailed the list; the 


adjuster received it March 2d and made no objection to it nor demand for 
further proofs of loss. 


Had nothing further been done, a finding would have been justified that 
defendant had waived formal proofs of loss. Young v. Insurance Co., 92 Mich. 
68, 52 N. W. 454; Barstow v. Federal Life Ins. Co., 259 Mich. 125, 242 N. W. 862. 


The subsequent acts of the parties are important because waiver in sucin 
cases is in the nature of estoppel. Sturble v. National Liberty Ins. Co., 252 Mich. 
566, 233 N. W. 417. Their subsequent conduct demonstrates that plaintiff was not 
misled or lulled into inactivity by anything the adjuster did or said, and that he 
did not rely on the adjuster’s statements or acts to his injury. 


[3] Evidently the fire had some suspicious surroundings, as the state fire 
marshal investigated it. There was a chattel mortgage on the furniture, known 
to defendant’s agent who wrote the policy but not known to defendant. March 
llth the adjuster wrote plaintiff that he had information of the mortgage, 
stating he would have to notify defendant and await its decision and it would be 
necessary that plaintiff sign a nonwaiver agreement. The agreement was to the 
effect that any action taken by the insurer in investigating the loss or ascertaining 
the amount should not waive or invalidate any condition of the policy or prejudice 
any rights of either party. It also contained notice that the adjuster had no 
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authority to waive any condition of the policy. Plaintiff executed it March 12th 
and attached to it a description of the liens upon the furniture. 

It is not necessary to determine the effect of the aggrement upon the claim 
of waiver, see Briggs v. Fireman’s Fund Ins. Co., 65 Mich. 52, 31 N. W. 616, 
except that its execution was a circumstance impeaching plaintiff’s claim of waiver. 

Plaintiff consulted an attorney who, on March 30th, wrote the adjuster asking 
for forms to make proofs of loss and suggesting that defendant either admit or 
deny liability. April 2d the adjuster refused to furnish forms because he said 
it was not the custom, stated the chattel mortgage matter had been referred to 
defendant, the latter had not decided whether it would admit or deny liability. 
and the adjuster had no authority to waive any conditions of the policy. April 
10th the attorney again urged the adjuster to admit or deny liability. No proofs 
of loss were furnished within the 60-day period. 

The matter rested until after the state fire marshal had completed his investi- 
gation in June. Further correspondence ensued for an adjustment, and proofs ot 
loss were made and rejected as insufficient and too late. 

Plaintiff testified that about the Ist of April the adjuster denied liability to 
him in a conversation. The court found the fact against plaintiff upon this claim, 
and the finding was justified by the evidence. 

The evidence fully sustains the conclusions of the court that formal proofs of 
loss were not waived by the adjuster, expressly, by denial of liability, or by his 
conduct relied on by plaintiff to his injury. On the contrary, the testimony 1s 
persuasive that during the whole 60-day period plaintiff recognized an obligation 
to furnish proofs of loss. 

Judgment affirmed, with costs. 

McDonald, C. J., and Clark, Potter, Sharpe, North, Wiest, and Butzel, JJ., 
concur, 


PRUDENTIAL INS. CO. v. GERMAN MUT. FIRE INS. ASS’N. No. 17752 


Kansas City Court of Appeals. Missouri. May 1, 1933. 
Rehearing Denied May 22, 1933. 
60 Southwestern Reporter (2d) 1008. 
1. INSURANCE. 

In fire policy, “open mortgage clause” provides for payment to mortgagee as 
his interest may appear, while under “union mortgage clause” mortgagce’s interest 
is not affected by any act or omission of mortgagor. 

Where there is merely “open mortgage” clause there is no privity 
created between company and mortgagee, he not being party to contract, 

but merely appointee to receive proceeds in case of loss, and his rights 

will be defeated by breach of conditions of policy by mortgagor, and, if 

policy becomes void or ceases to exist as to insured, it is void and ceases 

to exist as to mortgagee, while the “union mortgage clause” operates as 

independent contract between mortgagee and insurer. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

2. INSURANCE. 

On conveyance of insured property at foreclosure sale, insured lost all interest 
therein and policy became void as to her, regardless of lack of provision voiding 
policy on change of interest or title to property and of fact that insured continued 
to pay assessments. 

(For other cases, see Insurance, Dec. Dig. § 123.) 

3. INSURANCE. : 

Under open mortgage clause in fire policy, mortgagee’s rights were terminated 
when property was deeded to it under foreclosure. 

Mortgagee’s rights were terminated because, when property was con- 
veyed after foreclosure sale, the mortgagor had no insurable interest in 

the property, and mortgagee’s rights, if mortgage clause was open one, 

were dependent wholly upon mortgagor. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

4. INSURANCE. 
In open mortgage clause in fire policy, insurer’s agreement to give notice 





640 ‘lie Insurance Law Journal, Vol. 81 [Oct., 1933 


before cancellation of 
mortgagee. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 
5. INSURANCE. 

Petition for recovery under fire policy showing plaintiff named as mortgagee 


under standard open mortgage clause had acquired property on foreclosure held 
not to state cause of action. 


policy constituted contract of insurance directly with 


(For other cases, see Insurance, Dec. Dig. § 629[1].) 

Appeal from Circuit Court, Cole County; W. S. Stilwell, Judge. 

Action by the Prudential Insurance Company against the German Mutual 
Fire Insurance Association. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded. 

Irwin & Bushman, of Jefferson City, for appellant. 

Glenn C. Weatherby and Crossan & Hall, all of Kansas City, for respondent. 

BLAND, Judge. 

This is an action upon a fire insurance policy. The case was tried before the 
court without the aid of a jury, resulting in a judgment in favor of plaintiff in 
the sum of $1,684.00. Defendant has appealed. 

The policy sued on was issued on August 10th, 1926, by the defendant, a 
farmers’ mutual fire insurance company, to one Mrs. Alice E. Smith, insuring, 
among other things, her dwelling house located in Marion township, Cole county, 
in the sum of $2,400.00. The insurance was for five years beginning July 29th, 
1926, and ending July 28th, 1931. The policy was issued subject to the consti- 
tution and by-laws of the company, which became a part of the policy. 

On August 31st, 1930, defendant was caused to attach the following clause 
to the policy: 

“Loss or damage, if any, under this policy shall be payable to Prudential 
Insurance Company of America as far as their interest may appear. This 
company agrees to give 30 days notice before cancellation of policy.” 

At the time this clause was attached to the policy plaintiff held a note (the 
amount of which is not disclosed in the testimony), secured by a deed of trust 
upon the property. On account of default in the terms of the deed of trust 
plaintiff caused the property to be foreclosed on December lst, 1930. The 
property brought less than the indebtedness secured by the deed of trust. The 
record is not definite as to when the property was conveyed to plaintiff by the 
trustee named in the deed of trust, the evidence merely showing that the trustee's 
deed had been recorded at the time of the trial. However, as the petition alleges 
that plaintiff was the sole owner of the property at the time of the fire we will 
assume, as against it, that the deed was delivered to it prior to that time. 

The house was totally destroyed by fire on January 18th, 1931, but defendant 
refused to pay the loss. The evidence showing that the house had a value at 
that time of $2,400.00. The constitution and by-laws of the defendant provided 
that the coverage should be only two-thirds of the amount of the insurance, which 
limited the recovery to $1,684.00. 

The evidence shows that Mrs. Smith had paid her assessments up to the date 
of the fire and that no offer of a return of any part thereof had been made to 
any one by the defendant. Plaintiff never at any time paid any assessment or 
any other sum of money to the defendant on account of the insurance policy. In 
fact, defendant at no time levied an assessment against plaintiff. Defendant did 
not know of the foreclosure of the property and that Mrs. Smith, the insured, did 
not continue to be the owner thereof, until after the fire. No cancellation or 
surrender of the policy was made by any of the parties. s 

The constitution and by-laws provided that the losses should be paid by the 
defendant by assessments made upon its members and detailed the method of 
making such assessments. As the constitution and by-laws were adopted in 1917, 
defendant had no authority to make assessments in anticipation of losses. See 
Laws 1927, p. 282 (Mo. St. Ann. § 6056). Neither the policy, the constitution 
nor the by-laws contain any provision for forfeiture on account of foreclosure 
or, in fact, any provision relative to foreclosure, or transfer of the property, or 
any interest therein. However, they provided that no one except landowners and 
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renters should become members and prohibited the transference of the property 
insured, but provided that a member of the association could withdraw at any 
time by giving four weeks’ notice; that, when desiring to withdraw, if he did not 
deliver up his policy, he should give a written declaration of his intent to with- 
draw and until the expiration of the four weeks’ period he should pay his dues 
and his policy should be in force during that time. They also provided that the 
association should have the right to cancel any policy upon its secretary giving 
30 days’ notice to the member by. registered letter. 

The petition alleges the issuance of the policy to Mrs. Smith, the then owner 
of the property. It then pleads the mortgage clause as follows: “That any loss 
thereunder should be payable to the Prudential Insurance Company of America, 
as far as their interest may appear.” It then alleges that the house was totally 
destroyed by fire; that due notice was given the defendant of the fire and: “That 
plaintiff is now and was at the time of said fire the owner of said property and 
by reason whereof under the by-laws and constitution of defendant association 
was a member of said association and at all times had an insurable interest in 
said property and that the loss and damage was in excess of $2,400.00.” This 
was the only pleading of the constitution and by-laws, or mention of them in 
the petition. 

Defendant insists that the mortgage clause appended to the policy is simply 
an open mortgage clause, and for that reason plaintiff had no rights in the policy, 
not possessed by Mrs. Smith, the insured, and that upon conveyance of the 
property to the plaintiff by the trustee’s deed after the foreclosure of plaintiff’s 
deed of trust, she had no further interest in it and, not having any insurable 
interest in it at the time of the fire, neither she nor the plaintiff could recover 
for the loss. 

[1] A policy that simply provides that it shall be payable to the mortgagee 
as his interest may appear is called an “open mortgage clause,” and is the 
character of mortgage clause pleaded in the petition. This clause is to be distin- 
guished from the “union mortgage clause.” In the latter clause it is stipulated, 
in substance, that in case of loss the policy is payable to the mortgagee and 
that his interest as payee shall not be invalidated or affected by any act or 
omission of the mortgagor. Where there is merely an open mortgage clause 
there is no privity created between the company and the mortgagee, he not being 
a party to the contract but merely an appointee to receive the proceeds in case 
of loss. His rights will be defeated by a breach of the conditions of the policy 
by the mortgagor. If for any reason the policy becomes void or ceases to exist 
as to the insured it is void and it ceases to exist as to the mortgagee. Whereas, 
the union mortgage clause operates as an independent contract of insurance 
between the mortgagee and the company upon the former’s interest, which cannot 
be defeated by a breach of the conditions of the policy on the part of the mort- 
gagor or solely by his act. 26 C. J. pp. 84, 85, 273, 274, 275; 2 Cooley’s Briefs on 
Ins. (2d Ed.) pp. 1267 to 1272; 14 R. C. L. pp. 1037, 1038; Kabrich v. State 
Ins. Co., 48 Mo. App. 393; Bidwell v. St. Louis Floating Dock & Ins. Co., 40 Mo. 
42, 46; Allen v. Fid.-Phenix Ins. Co., 221 Mo. App. 764, 285 S. W. 761, 764; 
Ford v. Iowa State Ins. Co., 317 Mo. 1144, 298 S. W. 741, 56 A. L. R. 842: see 
note 58 Am. St. Rep. pages 667 to 673. 

[2] When the property was conveyed to plaintiff at the foreclosure sale Mrs. 
Smith, the insured, lost all interest in the property. The policy became void as 
to her, regardless of the lack of a provision in the policy voiding it upon a 
change of interest in or title to the property. See 26 C. J. p. 37; Morrison’s 
Adm’r v. Tenn. Marine & Fire Ins. Co., 18 Mo. 262, 59 Am. Dec. 299; Millard 
v. Beaumont, 194 Mo. App. 69, 74, 185 S. W. 547; White v. Merchants’ Ins. 
Co. 93 Mo. App. 282; Essex Sav. Bank v. Meriden Fire Ins. Co., 57 Conn. 335, 
17 A. 930, 18 A. 324, 4 L. R. A. 759, 762; Edward G. Budd B. & L. Ass’n v. 
Kinsella, 102 Pa. Super. Ct. 248, 156 A. 577; Macomber v. Cambridge Mut. Fire 
Ins. Co., 8 Cush. (62 Mass.) 133; The Scania Ins. Co. v. Johnson, 22 Colo. 476, 
45 P. 431; Brunswick Sav. Institution v. Comm. Union Ins. Co., 68 Me. 313, 315, 
28 Am. Rep. 56. And this is true regardless of the fact that Mrs. Smith con- 
tinued to pay her assessments and remained a member of the association. Cumings 
v. Sawyer, 117 Mass. 30, 33, 34. The policy cannot be held to have continued 
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as to her on the theory of waiver or estoppel. Mathes v. Westchester Fire 
Ins. Co. (Mo. App.) 6 S.W.(2d) 66. 

{3] The constitution and by-laws prohibited the transference of the property 
and if the defendant did not know of the change in the ownership of it, of course, 
it did not consent to it. The clause in question is to be construed as an ordinary 
open mortgage clause then whatever rights plaintiff had as mortgagee were 
terminated when the property was deeded to it under foreclosure. It then became 
the owner but defendant did not insure it as such and no rule of construction 
justifies this court in writing into the policy coverage of an interest that was not 
stipulated to be insured by the parties. It is quite apparent that no recovery 
can be had by any one upon the policy if the mortgage is merely the standard 
open mortgage clause. McKinney v. Western Assur. Co., 97 Ky. 474, 30 S. W. 
1004; Hartford Fire Ins. Co. v. Bryan, 244 Ky. 61, 50 S.W. (2d) 74, 75. 

We are not basing our holding or opinion on any theory of forfeiture or that 
the policy contains any provisions against foreclosure or a change of interest 
in or title to the property but, solely, upon the ground of lack of any insurable 
interest in Mrs. Smith in the property at the time of the fire and that plaintiff's 
rights, if the mortgage clause is an open one, are dependent whoolly upon hers, 
it having none greater. 

We have examined the cases of Russell v. Home Ins. Co., 216 Mo. 244, 262 
S. W. 385 and Patten v. Springfield F. & M. Ins. Co. (Mo. App.) 11 S.W.(2d) 
1101, cited by defendant. Both of these cases were decided by the Springfield 
Court of Appeals, and involved open mortgage clauses, as well as clauses in the 
body of the policy against change of title and the commencement of foreclosure. 
In both cases there had been no deed delivered to the purchaser at the foreclosure 
sale. Therefore, there had been no change of title. In fact, in the Russel Case 
the court considered the matter as though there had been a postponement of 
the foreclosure of the mortgage, and nothing further. It is true, that in both 
cases there is an obiter to the effect that, even if a mortgagee bids in the property 
at the foreclosure sale and receives a deed therefor, such would not be a breach 
of the conditions of the policy as to the change of interest in or title to of the 
mortgagor, or the insured. However, in both of these cases no effort was 
made to distinguish between the effect of an open mortgage clause and a union 
mortgage clause, but the court applied the rule applicable to union mortgage 
clauses. However, in the second appeal in the Patten Case (see Patten v. 
Springfield F. & M. Ins. Co., 223 Mo. App. 1070, 25 S.W.(2d) 1075, 1078), the 
Springfield Court of Appeals, while recognizing the propriety of the result reached 
in the disposition of the case when it was first before the court, as well as the 
result in the Russell Case, did not base its decision upon the obiter that we have 
mentioned as existing in those two cases but, in effect, disagrees with it, for, 
in the second appeal in the Patten Case, the court disposes of the case upon the 
theory of waiver by the insured of the clause in the policy making it void in 
case of the commencement of foreclosure proceedings, stating, loc. cit. 1078 of 
25 S.W.(2d), 223 Mo. App. 1070: 

All that was done was done by the mortgagee who began foreclosure proceed- 
ings, and, when that action on his part was waived by the insurer, we hold that 
such waiver left the policy in force thereafter until such time as the foreclosure 
proceeding should operate to transfer the title to the property to the purchaser 
at the foreclosure sale.” (Italics ours.) 

[4] Plaintiff insists that on account of the fact that the moregage clause 
contains the words: “This company agrees to give 30 days notice before 
cancellation of policy,” it must be considered in the same light as a union mortgage 
clause, that is, a clause insuring the interest of the mortgagee.in the property 
rather than constituting the mortgagee a mere appointee to receive the proceeds 
in case of loss. If, by reason of the words we have just quoted from the policy, 
it is to be treated in the light that plaintiff contends, there can be no question 
but that its contention must be sustained. 26 C. J. pp. 239, 240; Bailey v. American 
Cent. Ins. Co. (C. C.) 13 F. 250 (and notes thereto); Cont. Ins. Co. v. Ward, 
50 Kan. 346, 31 P. 1079; Loan. Ass’n v. Ins. Co., 74 Kan. 272, 86 P. 142; Jones 
v. Ins. Co., 94 Kan. 235, 146 P. 354; Washburn Mill Co. v. Fire Ass'n of Phil., 
60 Minn. 68, 61 N. W. 828, 51 Am. St. Rep. 500; Pioneer S. & L. Co. v. St. 
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P. F. & M. Ins. Co., 68 Minn. 170, 70 N. W. 979; Washington Ins. Co. v. Hayes, 
17 Ohio St. 432, 93 Am. Dec. 628. 

As was said in Jones v. Ins. Co., supra, loc. cit. 236 of 94 Kan., 146 P. 354: 

“Of what use is insurance held by a mortgagee on mortgaged property, if the 
commencement of foreclosure proceedings vitiates the policy? An insurance 
policy held by a mortgagee, under a mortgage clause, as above set out, contem- 
plates that there may be a foreclosure of the mortgage.” 

And in Bailey v. American Cent. Ins. Co., supra, loc. cit. 255 of 13 F.: 


“It is not too much to say that defendant contracted with full knowledge that 
complainant had a right under his mortgage to foreclose, if the debt was not 
paid at maturity; to sell the premises under special execution after obtaining 
decree of foreclosure; to buy the premises at such sale and to take possession 
as such purchaser.” 

Therefore, it becomes necessary to ascertain what was the intention of the 
parties when they inserted in the mortgage clause the words: “This company 
agrees to give 30 days notice before cancellation of policy.” As we have already 
indicated, the constitution and by-laws assume to provide that the company 
might cancel the policy for any reason it saw fit, upon giving 30 days’ notice 
to the member, which, of course, does not include the mortgagee, while he 
remains such, as, although he has an insurable interest in the property, he is 
neither a member nor is his interest in the property that of owner (Ford v. 
lowa State Ins. Co., 317 Mo. 1144, 298 S. W. 741, 746, 56 A. L. R. 842; 26 C. J. 
p. 31), and it was only owners of property that could be insured under the pro- 
visions of the constitution and by-laws. The company in inserting the provision 
just referred to agreed not to cancel the policy without 30 days’ notice to the 
mortgagee. This tends to show that the company was insuring the mortgagee 
directly and independently of the owner of the property. Under this provision, 
defendant could not cancel the policy as to the mortgagee even should Mrs. 
Smith fail in some contractual duty she owed the company, or, for any cause, 
without first giving 30 days’ notice to the mortgagee. It would appear, beyond 
a doubt that, in view of the way in which the clause is worded as a whole, 
it constituted a contract of insurance directly with the mortgagee. People’s 
Sav. Bank v. Retail Merchants’ Mut. Fire Ass’n, 146 Iowa, 536, 123 N. W. 198, 
31 L.. R. A. (N. S.) 455. No contention is made by the defendant that it was 
without power to make a contract of insurance with the plaintiff as mortgagee, 
insuring his interest as such, in connection with a policy issued to the owner 
of the land. 

[5] However, the petition is attacked because it fails to state a cause of 
action and, as it pleads simply a standard open mortgage clause and nothing 
more, the contention must be sustained. The petition pleads that plaintiff, itself, 
became a member of the defendant under the constitution and by-laws, but this 
is evidently a mere conclusion of the pleader for the substance of the conStitu- 
tion and by-laws is not set out in its petition. However, an examination of the 
constitution, by-laws and the evidence shows that plaintiff did not become a 
member of the association. It is claimed by plaintiff in its brief that it “had 
property insured in the company, which the Mutual (defendant) in making the 
endorsement knew of and consented to, and the Prudential (plaintiff) in 
accepting such insurance, under the company’s own constitution became a member 
of the company, and entitled to all the benefits of such membership and subject 
to its liabilities. They were liable for their share of the assessments.” In this 
eennection plaintiff quotes from articles 3 and 6 of the by-laws, which provide 
th-t all persons whose property is insured in the company should be members 
of the same and that such property should bear current expenses, as well as 
losses pro rata. However, plaintiff had no “property” insured in the company. 
\s a matter of fact, prior to the trustee’s deed, plaintiff had no interest in the 
property as owner, but merely had a lien and nothing more. It had “neither ar: 
estate in (the) land, nor a right to any beneficial interest therein” at the time 
the mortgage clause was inserted. Mo. Real Estate & Loan Co. v. Gibson, 282 
Mo. 75, 79, 220 S. W. 675. 

As before stated, the constitution and by-laws expressly provide that only 
landowners and tenants may take out insurance with the defendant. They 
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stipulate against a transfer of the insurance and provide for a certain definite 
process to be gone through with in order to become a member, which plaintiff 
has never complied with. It was never assessed or did it pay any fees or assess- 
ments or offer to pay the same, nor was payment of any of these ever requested 
of it by the company. As we have before stated, there was no insurance ever 
issued upon the property of plaintiff. It had no property prior to the foreclosure. 
It merely had an insurable interest in the land by reason of its mortgage. Had 
there been a loss prior to the transference to it of Mrs. Smith’s insurable interest, 
it would have been entitled to no more of the proceeds of the insurance than the 
amount of its debt. Whatever rights plaintiff has in the insurance are by reason 
of the contract that it, as mortgagee, had with the defendant, and not on any 
theory that it became a “member” of the defendant. 

As the petition states no cause of action the judgment must be reversed and 
the cause remanded, and it is so ordered. All concur. 


HESSIAN HILLS COUNTRY CLUB, Inc., et al. v. HOME INS. CO. 
SAME v. HARTFORD FIRE INS. CO. et al. 
~ Court of Appeals of New York. June 6, 1933. 
186 Northeastern Reporter 439. 
3. INSURANCE. 


Insurer’s obligation under fire policy is limited and defined by terms of policy 
itself. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

4. INSURANCE. 

Insurer may make independent contract with mortgagee whereby fire insur- 
ance payable to mortgagee shall not be invalidated by any act or neglect of 
mortgagor. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

5. INSURANCE. 

Where fire insurance contract is with mortgagor, and undertaking to pay loss 
to mortgagee is collateral, and dependent on principal undertaking, mortgagee can- 
not recover if there has been breach of condition of policy by mortgagor. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

6. INSURANCE. 

Standard mortgagee clause could not by implication be read into fire policy 
payable to “mortgagee, as interest may appear”; hence mortgagee’s rights under 
policy could be contested because of mortgagor’s alleged false swearing in proofs 
of loss, setting fire to insured property, and falsely representing certain personalty 
was on premises (Insurance Law, § 121, subds. 3, 10). 

The standard mortgagee clause could not be read into fire policy in 

view of fact that Insurance Law (Consol. Laws, c. 28), § 121, subd. 3, 

provides that, in case of mortgagee not named in policy as insured, such 

provisions may be added as shall not be inconsistent with or waiver of 
any of provisions of standard policy relating to mortgage interests, but, 

if so added, shall include provisions of standard rider relating to such 

interest, form of which shall have been approved by superintendent of 

insurance. Though subdivision 10 prohibits insurance companies from at- 
taching any rider covering substantially same agreement as provided by 
standard mortgagee rider filed in superintendent’s office, this does not 
require incorporation into policy of agreement provided for by such 
standard rider, where insurance company does not desire to enter into 
“substantially the same agreement.” 
(For other cases, see Insurance, Dec. Dig. § 311[3].) 
7. INSURANCE. 

Standard fire policy conditions are applicable alike to mortgagee and mort- 
gagor except as other provisions realting to interests and obligations of mort- 
gagee are added by written agreement (Insurance Law, § 121). 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 


Appeal from Supreme Court, Appellate Division, First Department. | 
Actions by the Hessian Hills Country Club, Inc., and Abe Fischer against the 
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Home Insurance Company, and against the Hartford Fire Insurance Company 
and another. From two judgments of the Special Term after the Appellate 
Division (236 App. Div. 615, 617, 260 N. Y. S. 309, 311) reversed an order of the 
Special Term denying plaintiff’s motion for summary judgment, defendants appeal. 

Judgment of Appellate Division reversed, and order of Special Term affirmed. 
Almond D. Fisk and Charles A. Taussig, both of New York City, for appel- 
lants. 


Alfred B. Nathan and A. J. Asche, both of New York City, for respondent. 

LEHMAN, Judge. 

In November, 1930, the buildings, together with their contents, owned by the 
Hessian Hills Country Club, Inc., were damaged or destroyed by fire. The prop- 
erty was insured by the defendant insurance companies. By an indorsement upon 
the policies it was provided: “Loss, if any, payable to Abe Fischer, mortgagee, 
as interest may appear.” At the time of the fire, Abe Fischer owned a mortgage 
in the sum of $55,000 covering the property. Proofs of loss were filed by the 
mortgagor. Two actions were brought against the defendant insurance com- 
panies to recover the loss caused by the fire. In both actions the mortgagor and 
mortgagee joined as plaintiffs. Each of the answers of the defendant insurance 
companies, in addition to denials, set up three affirmative defenses. In the first 
affirmative defense, it is alleged that the mortgagor’s proof of loss contained a 
false and fraudulent statement that the cause of the fire was unknown to the 
assured, though the affiant well knew that the fire was set willfully and with 
the connivance and knowledge and by the direct act of an agent of the mortgagor 
for the purpose of defrauding the defendants. In the second affirmative defense 
it is alleged that the mortgagor willfully and maliciously set or caused to be set 
on fire the insured property. In the third affirmative defense it is alleged that 
the mortgagor falsely and fraudulently stated that certain articles of personal 
property were located in the premises at the time of the fire. 


There can be no doubt that the affirmative defenses, if established by proof, 
would defeat any cause of action under the policies in favor of the mortgagor; 
but, if the mortgage had contained the standard mortgagee clause providing that 
as to the interests of the mortgagee the insurance “shall not be invalidated by 
any act or neglect of the mortgagor,” there could also be no doubt that the affirma- 
tive allegations contained in the answer would constitute no defense to an action 
brought by the mortgagee. These insurance policies do not contain that clause; 
but the mortgagee, claiming that this clause must be read into the policies by 
implication, moved for summary judgment against the defendants. The Appellate 
Division reversed the order of Special Term, which denied the motion of the 
plaintiff, and granted the motion. The orders of the Appellate Division provide 
that the answers of the defendants be stricken out as against the mortgagee, that 
the case be placed upon the day calendar for assessment of damages, and that 
the action be severed as to the plaintiff Hessian Hills Country Club. 


[1] The jury has assessed the damages caused by the fire at the sum of 
$50,000, and final judgment accordingly has been entered in favor of the mort- 
gagee. The defendants have appealed directly to this court from that final judg- 
ment. That appeal brings up for review only the determination of the Appellate 
Division upon the motion for summary judgment. Civil Practice Act, § 590. The 
defendants upon the motion for final judgment made no attempt to sustain their 
denials of any of the allegations of the complaint. Concededly these denials were 
merely formal, and there is no dispute that the policies were valid at their incep- 
tion and covered the property damaged by fire. The affidavit of the plaintiff 
mortgagee verified the cause of action, and sufficiently stated the plaintiff's belief 
that there was no defense to the action, as required by rule 113 of the Rules of 
Civil Practice. 

The defendant insurance companies’ opposition to the motion was based on 
the grounds: First, that the mortgagee has no right to recover when under the 
terms of the policy the insurance is invalidated by the fraud and wrong of the 
mortgagor; and, second, that in any event the mortgagor is a necessary party to 
any cause of action to recover under the policy, even if brought by the mort- 
gagee, and that the action, therefore, could not be severed. No affidavit or proof 
was submitted to show that the allegations of the affirmative defense were true 
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in fact, or even that there was any ground for belief that the mortgagor has 
been guilty of the wrongful acts charged in the affirmative defenses. The decision 
of the Appellate Division rests both upon its conclusion that the mortgagee’s 
right to recover could not be defeated by the alleged fraud and wrong of the 
mortgagor, and that the defendant has not shown any facts “implicating either 
the mortgagee or the mortgagor in any of the wrongs set out in the answer and 
pleaded as defenses.” 236 App. Div. 615, 617, 260 N. Y. S. 309. Before we 
consider the sufficiency of the affirmative allegations of the answer to constitute 
a defense to the mortgagee’s cause of action, the question arises whether upon 
this motion any burden was placed upon the defendants to show that there was 
any substantial basis for the allegations contained in the answer. 

[2] The defendants were required by the rule to show “facts sufficient to 
entitle them to defend.” Doubtless, if the mortgagor had joined the motion for 
summary judgment attacking the sufficiency of the defenses both on the law 
and the facts, a burden would have been placed upon the defendants to show 
at least that the allegations contained in the affirmative defenses were not sham. 
Here the attack upon the defenses was based only on their legal sufficiency. True 
the mortgagee in his affidavit did allege certain facts which might cast doubt 
upon the good faith of the defendants in interposing said affirmative defenses 
even against the mortgagor, but the affidavit itself states: “Deponent merely 
points to these facts as indicative of the sham nature of the affirmative defenses 
in this action, even though, as has been pointed out, these defenses whether valid 
or invalid do not apply to your deponent.” An affidavit made by the president 
of the mortgagor was also presented in support of the motion, though the mort- 
gagor was not a party to the motion. In that affidavit the mortgagor’s president 
states in persuasive manner facts which might raise grave doubts as to the good 
faith of the defendant insurance companies, but that affidavit proceeds expressly 
upon the assumption that “the question of the merits of the affirmative defenses 
is wholly immaterial as far as the mortgaggee is concerned under the Standard 
Mortgagee Clause of the State of New York. However, your deponent, as a 
member of the Bar for thirty years cannot leave unanswered the libellous state- 
ments which are interposed as defenses by the defendant.” It is clear from a 
reading of the affidavits that the real purpose of the motion itself was to disas- 
sociate the right of the mortgagee to recover from any question of law or fact 
which might cast doubt upon the mortgagor’s right to recover under the policy. 
Indeed, in an affidavit submitted by the mortgagee, in reply to the affidavit pre- 
sented by the defendants, it is stated: “There is really only one issue presented 
concerning the right of Abe Fischer to succeed upon this motion, and that is 
whether the standard mortgagee clause, which gives the mortgagee immunity 
from any act or neglect on the part of the mortgagor, shall be deemed attached 
to this policy.” Upon a motion for summary judgment, a defendant is under 
no burden to show that affirmative allegations in the defense are not sham when 
the attack on such allegations is made solely on the ground that they are insuffici- 
ent in law. 


[3-5] The obligation of an insurance company under a policy of fire insurance 
is limited and defined by the terms of the policy itself. It may, if it chooses, 
make an independent contract with the mortgagee whereby insurance payable to 
the mortgagee shall not be invalidated by any act or neglect of the mortgagor. 
It makes such contract when the standard mortgagee clause is incorporated in the 
nolicy. Goldstein v. National Liberty Ins. Co., 256 N. Y. 26, 175 N. E. 359; 
Savarese v. Ohio Farmers’ Ins. Co., 260 N. Y. 45, 182 N. E. 665. Where, however, 
the contract of insurance is with the mortgagor, and the undertaking to pay the 
loss to the mortgagee is collateral and dependent upon the principal undertaking, 
the mortgagee cannot recover if there has been a breach of condition of the 
policy by the mortgagor. Moore v. Hanover Fire Ins. Co., 141 N. Y. 219, 36 
N. E. 191. Since here the allegations of the affirmative defense are unques- 
tionably sufficient to defeat any cause of action under the policy by the mortgagor, 
the mortgagee’s motion for summary judgment should, on the mortgagee’s own 
theory, be granted, only if the policy contains, expressly or by fair implication, 
an independent promise to pay the loss to the mortgagee, even though there is 
no liability under the policy to the mortgagor. 
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Under the standard fire insurance policies in use in this state prior to 1918, 
the insurer, even without the standard mortgagee clause, did enter into an 
independent obligation towards the mortgagee to whom the loss was payable 
which was not, in all respects, collateral to the insurer’s obligation to the 
mortgagor. The standard insurance policy then contained, in lines numbered 56 
to 59, inclusive, this provision: “If, with the consent of this company, an interest 
under this policy shall exist in favor of a mortgagee or of any person or corpora- 
tion having an interest in the subject of insurance other than the interest of the 
insured as described herein, the conditions hereinbefore contained shall apply in 
the manner expressed in such provisions and conditions of such insurance relating 
to such interest as shall be written upon, attached, or appended hereto.” The 
“conditions hereinbefore contained” related to matters affecting the risk, either 
when incurred or while subsisting. The later provisions related in the main to 
conditions to be complied with by the “insured” after a loss has occurred. Con- 
struing this form of policy, this court decided that the later-conditions applied 
only to the mortgagor, not to the mortgagee (McDowell v. St. Paul Fire & 
Marine Ins. Co., 207 N. Y. 482, 486, 101 N. E. 457), but that, in the absence 
of any other provision in the policy affecting the insurance of the mortgagee, 
the earlier conditions relating in terms to the “insured or mortgagor” applied 
to the mortgagee as well as to the mortgagor (Heilbrunn v. German Alliance 
Ins. Co., 202 N. Y. 610, 611, 95 N. E. 823, 824). A different construction was 
reached in some other jurisdictions. There it was held that even the conditions 
contained in the policy before lines 56 to 59 did not apply except as expressed 
in other provisions “written upon, attached or appended to” the policy. Cf. 
Senor & Muntz v. Western Millers’ Mut. Fire Ins. Co., 181 Mo. 104, 79 S. W. 
687: Richards on Law of Insurance (4th Ed.) p. 474. 

In 1918, by the enactment cf section 121 of the Insurance Law (Consol. 
Laws, c. 28), the form of the standard fire insurance policy was changed. The 
new policy eliminated lines 56 to 59 of the earlier standard policy. It added lines 
116 to 125: “On payment to such mortgagee of any sum for loss or damage 
hereunder, if this company shall claim that as to the mortgagor or owner no 
liability existed, it shall to the extent of such payment be subrogated to the 
mortgagee’s right of recovery and claim upon the collateral to the mortgage debt 
but without impairing the mortgagee’s right to sue, or it may pay the mortgage 
debt and acquire an assignment thereof and of the mortgage. Other provisions 
relating to the interests and obligations of such mortgagee may be added hereto 
by agreement in writing.” 

It is said that it was the intention of the Legislature by this change to elim- 
inate distinctions between those provisions of the contract which had preceded 
lines 56 to 59 in the earlier standard form, and those which followed those lines, 
and thus to provide that none of the conditions applicable to the mortgagor of in- 
sured shall apply to the interest of the mortgagee. That the Legislature intended to 
eliminate the distinction between the provisions is clear, but, under the language 
both of the statute and the policy, the effect of such elimination is, in the ab- 
sence of other agreement, to make all provisions applicable to the interests of 
the mortgagor and mortgagee alike, unless “other provisions relating to the 
interests and obligations of such mortgagee” are “added hereto by agreement in 
writing.” Under the earlier standard form of policy, we had held that, in spite 
of the provision that “the conditions hereinbefore contained shall apply in the 
manner expressed in such provisions and conditions of insurance relating to such 
interest as shall be written upon, attached, or appended hereto,” these conditions 
applied in the absence of any contrary provision “written upon, attached or 
appended” to the policy (Heilbrunn v. German Alliance Ins. Co., supra), and we 
there pointed out that, though this construction might place undue hardship upon 
the insurance companies, “the remedy of the companies is to apply to the legis- 
lature for leave to modify, as to the matters indicated, the standard fire insur- 
ance policy of the state of New York.” So it would seem clear that the con- 
ditions of the new form of policy applied to the mortgagee’s interest, unless 
“other provisions relating to the interests and obligations of such mortgagee” 
are added thereto by agreement in writing. Orenstein v. Star Ins. Co. (C. C. A.) 
10 F.(2d) 754; Richards on Law of Insurance, 472. Otherwise the standard 
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mortgagee clause would be a mere tautological superfluity. The argument is 
advanced that the provision in the policy providing for subrogation by the in- 
surer where payment is made to the mortgagee, though no liability existed as 
as to the mortgagor, shows that the insurance of the mortgagee was not intended 
to be invalidated by any act or neglect of the mortgagor, but that argument 
loses force by reason of the fact that immediately preceding that clause pro- 
vision is expressly made for liability in some specified instances to a mortgagee, 
though none exists to the mortgagor. 

The question remains whether the standard mortgagee clause must be read 
into the policies by implication, though not contained in the body of the policies 
nor in any rider attached to the policies. That question has not yet been passed 
upon by this court. In Greenwich Bank vy. Hartford Fire Ins. Co., 222 App. 
Div. 219, 225 N. Y. S. 615, the Appellate Division of the First Department 
reached the conclusion that, where loss under a policy is payable to a mortgagee, 
the standard mortgagee clause must be read into the policy, though not attached 
thereto. Though we affirmed the decision of the Appellate Division (250 N. Y. 
116, 164 N. E. 876), the affrmance by this court was on other grounds, and that 
question was not decided. It must be decided now. 


Section 121 of the Insurance Law provides for a standard blank form of 
policy of fire insurance, and that “no other or different provision, agreement, con 
tion or clause shall be in any manner made a part of such contract,’ except as 
provided by that section. The standard form of policy does not contain the 
standard mortgagee clause, but subdivision 3 of that section provides that: “In 
the case of a mortgagee not named in the policy as the insured, such provisions 
may be added as shall not be inconsistent with or a waiver of any of the pro- 
visions of the said standard policy relating to mortgage interests but if so added 
shall include the provisions of a standard rider or indorsement relating to such 
interest the form of which shall have been approved by the superintendent of 
insurance and filed in his office as hereinafter provided.” By subdivision 10 of the 
same section it is provided that the superindent is empowered to make examina- 
tions in order to determine whether any particular agreement ought to be stand- 
ardized, and “he shall thereupon prepare and file in his office such standard form 
of rider, indorsement, clause, permit, form or other memoranda, and thereafter 
no fire insurance corporation shall attach to any such standard policy of insur- 
ance, any rider, * * * covering substantially the same agreement provided for 
by such standard rider * * * except it be in the precise language of the form 
so filed by the superintendent of insurance.” Here there is no limitation of the 
power of the insurance companies to make such agreements as they see fit except 
that such agreement may not nullify the provisions of the standard policy or vary 


the form of a standard rider which may be approved by the superintendent of 
insurance. 


We are told that a standard rider embodying the standard mortgagee clause 
has been approved by the superintendent of insurance and filed in his office, 
though no such rider is set forth in the affidavits. Assuming that we may take 
judicial notice of the form of riders which have been approved by the superin- 
tendent of insurance and filed in his office, it would appear that the superintendent 
of insurance has approved riders embodying the standard mortgagee clause, but 
such riders are headed with the words “New York Standard Mortgage Clause for 
Use in Connection with First Mortgage Interest on Real Estate,” and in this case 
the mortgage of the plaintiff Fischer is a second mortgage. 

[6, 7] Possible distinction under the circumstances between first and second 
mortgages was not called to the attention of the courts below, and at least for 
the present we may disregard such distinction. Even so, there is nothing in the 
statute which would make it obligatory upon a fire insurance company to use the 
standard form of mortgagee clause in every case where loss is payable to a 
mortgagee as interest may appear. Insurance companies are forbidden by _ the 
statute to attach any rider covering substantially the same agreement provided 
for by the standard mortgagee rider filed in the office of the superintendent oi 
insurance, but by no construction of the language of the statute is an insurance 
company required to incorporate into the policy the agreement provided for by 
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such standard rider where the insurance company does not desire to enter into 
“substantially the same agreement.” The conditions contained in the standard form 
of fire insurance policy are applicable alike to mortgagee and mortgagor, except 
as other provisions relating to the interest and obligations of such mortgagee are 
added by agreement in writing. The only agreement in writing which has been 
added is the agreement that loss should be payable to the mortgagee as interest 
_may appear. The parties are free to determine whether other agreement should 
be made. They have not done so in this case, and therefore the standard mort- 
gagee rider cannot be read by implication into the policy. 

[8] The contention of the mortgagee that as to the Home Insurance Com- 
pany there has already been a conclusive adjudication that the allegations con- 
tained in the affirmative defenses are untrue is without substance. The earlier 
action was based upon a different policy, and no such defense was interposed in 
that action. See Schuykill Fuel Corp. v. B. & C. Nieberg Realty Corp., 250 N. Y. 
304, 165 N. E. 456. In view of these conclusions, it is unnecessary to consider 
whether in any event an action brought by mortgagee and mortgagor together 
may be severed and separate judgment awarded. 

The judgment of the Appellate Division should be reversed and the order of 
the Special Term affirmed, with costs in this court and in the Appellate Division. 

Pound, C. J., and Crane, Kellogg, O’Brien, ard Crouch, JJ., concur. 

Hubbs, J., not sitting. 

Judgment accordingly. 


HOWE v. MILL OWNERS’ MUT. FIRE INS. CO. OF IOWA. 
Supreme Court, Allegany County. May 27, 1933. 
264 New York Supplement 530. 


1. INSURANCE. 


In windstorm policy with standard form mortgagee clause, provision preclud- 


ing action on policy unless commenced within twelve months after windstorm 
leld not binding on mortgagee. 

(For other cases, see Insurance, Dec. Dig. § 622[1].) 

2. INSURANCE. 

In mortgagee’s action on windstorm policy with standard form mortgagee 
clause, which policy provided that loss was payable to mortgagee as his interest 
might appear, insured owner of realty held not necessary party. 

(For other cases, see Insurance, Dec. Dig. § 624[5].) 

Action by Albert D. Howe against the Mill Owners’ Mutual Fire Insurance 
Company of Iowa. On defendant’s motion to dismiss the complaint or, in the al- 
ternative, to direct plaintiff to bring in Philip Miller as a party to the action. 

Motion denied. 

Frank L. D’Arcy, of Wellsville, for plaintiff. 

Shire & Jellineck, of Buffalo (Joseph Swart, of Buffalo, of counsel), for de- 
fendant. 

Harris, Justice. 

The motions of the defendant herein are addressed against the complaint and 
ask in the alternative either for a judgment dismissing the complaint on the ground 
that it appears on the face thereof that the complaint does not state facts sufficient 
to constitute a cause of action, or that the plaintiff be directed to bring in as a 
party to this action one Philip Miller, on the ground that the said Philip Miller 
was the insured named in a policy of insurance mentioned and described in the 
complaint, and so is a necessary party to the action. 

The complaint substantially alleges as follows: That prior to and at the time 
of the loss therein described one Philip Miller was the owner of certain realty, 
and that the plaintiff was the owner and holder of a mortgage on such realty; 
that the defendant issued to the said Miller, as owner, a policy covering loss to 
such premises by reason of windstorm, cyclone, and tornado, and to the plaintiff a 
standard form mortgagee clause recognizing the plaintiff as first mortgagee, such 
policy further providing that loss under the same shall be payable to the plaintiff 
as his interest may appear; that the premium on such policy was paid and that 
the debt evidenced by such bond and mortgage of the plaintiff is still unpaid and 
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that a loss of $600 under such policy occurred during its life and that such loss 
has not been paid. 

[1] The attack on the complaint is that the complaint does not contain an alle- 
gation setting forth that the policy in part provided as follows: “No suit or action 
on this policy for the recovery of any claim shall be sustainable in any court of 
law or equity unless all the requirements of this policy shall have been complied 
with, nor unless commenced within twelve months next after the wind storm, cy- 
clone or tornado.” 

The question at issue is whether the twelve months’ limitation contained in the 
provision above quoted is binding on the one for whose benefit the mortgagee 
clause or indorsement was written. Prior to the writing of the policy described 
in the complaint herein, the language of such clause was as follows: “No suit or 
action on this policy for the recovery of any claim shall be sustainable in any court 
of law or equity until after full compliance by the insured with all of the foregoing 
requirements, nor unless commenced within twelve months after the fire.” 

At a time prior to the writing of the policy described in the complaint, the 
change in verbiage of the quoted provisions was made. The courts of this state 
have held that the earlier provision, which is the one last quoted above, did not 
create a condition of any kind binding upon the mortgagee holding a mortgagee 
clause or a mortgagee indorsement (Miller v. Stuyvesant Ins. Co., 223 App. Div. 
6, 227 N. Y. S. 326; Salomon v. North British & Merchants Ins. Co. of New York, 
150 App. Div. 728, 135 N. Y. S. 806; Heilbrunn vy. German Alliance Insurance Co., 
140 App. Div. 557, 125 N. Y. S. 374, affirmed 202 N. Y. 610, 95 N. E. 823; Eddy v. 
London Assurance Corp., 143 N. Y. 311, 38 N. E. 307, 25 L. R. A. 686), and, unless 
the change in verbiage has been such as to provide for the limiting of the mortga- 
gee clause by the short statute, the law must be still regarded as set forth in the 
cases above cited. It is contended that the change of verbiage came about be- 
cause of the statement of the learned Court of Appeals in Heilbrunn vy. German 
Alliance Insurance Co. of New York, 202 N. Y. 610, page 611, 95 WN. E. 823, 824, 
which is as follows: “We admit that insurance companies ought to have more pro- 
tection in the matter of the time within which actions upon their policies must 
be brought, and possibly in other respects, than has been afforded them under the 
decision of the Appellate Division in this case; but the difficulty is that the lan- 
guage of those stipulations or conditions of the policy which relate to the proceed- 
ings after the liability of the company has accrued through the fire, does not en- 
able or permit us to apply them to the mortgagee in such part only as may be 
practicable or expedient. We must hold (unless our decision is to be wholly ar- 
bitrary) that all those stipulations, which in terms relate to the mortgagor only, 
apply equally to the mortgagor and mortgagee, or we must hold that none of them 
do. The former dictates that which is impossible of performance. The remedy 
of the companies is to apply to the legislature for leave to modify, as to the mat- 
ters indicated, the standard fire insurance policy of the state of New York.” 

It is interesting at this point to note that the provisions of windstorm policies 
are not regulated under any statute of the state. The windstorm policies are of a 
standard form used by the companies throughout a certain territory. The change 
in the quoted clause of the policy is similar to that made by reason of statutory 
provision in the fire policies after the decision of Heilbrunn v. German Alliance 
Ins. Co. of New York, 202 N. Y. 610, 95 N. E. 823, above cited. After comparing 
the two clauses and studying the language of the decisions herein, this court can- 
not see how this change of verbiage in any way affects the former decisions. The 
clause, even as changed, still refers to requirements binding solely on the insured, 
and so it must be concluded that the short statute of limitations still solely binds 
the insured and does not bind the mortgagee. Therefore it becomes necessary to 
deny the motion of the defendant to dismiss the complaint for insufficiency. 

[2] In reference to the alternative motion of the defendant, no sound reason 
is advanced for the granting of such alternative motion. 
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LOUISIANA PUBLIC UTILITIES CO., Inc. v. ATLAS ASSUR. CO., 
Limited, et al. 
Supreme Court, Appellate Division, First Department. June 2, 1933. 
264 New York Supplement 603. 
1. INSURANCE. 


Notice transmitted by insured’s insurance broker to insurer’s agent by mail 
and received by insurer two days after fire held ineffective to cancel fire policies 
as of date of fire, though another broker had negotiated binder in different com- 
pany before fire occurred. 

The evidence disclosed that on September 26 a broker negotiated 
binder with another insurance company, and that on the following day 
insured’s counsel wrote to insured’s former insurance broker notifying it 
of cancellation, and on September 28 gave formal order to cancel policies 
in letter to this broker. On October 1, the day of the fire, the broker 
wrote, to the defendant insurance company’s agent a request for cancella- 
tion of the policies, which was received on October 3. 

(For other cases, see Insurance, Dec. Dig. § 229[2].) 

2. INSURANCE. 

Request for cancellation of policy is not effective until delivery to insurer or 
its authorized agent, and delivery does not result from mere deposit in mail. 

(For other cases, see Insurance, Dec. Dig. § 229[2].) 

Finch, P. J., dissenting. 

Appeal from Supreme Court, New York County. 

Action by the Louisiana Public Utilities Company, Incorporated, against the 
\tlas Assurance Company, Limited, and others, to recover on policies of fire 
insurance. From a judgment for plaintiff after trial before the court without a 
jury, defendants appeal. 

Affirmed. . 

\rgued before Finch, P. J., and Merrell, McAvoy, Martin, and Sherman, JJ. 

S. J. Rosenblum, of New York City (D. I. Rosenblum, of New York City, 
of counsel), for appellant Saint Paul Fire & Marine Ins. Co. 

Frederick T. Case, of New York City, for other appellants. 

Rumsey & Morgan, of New York City (Louis J. Wolff, of New York City, 
of counsel), for respondent. 

MartTIN, Justice. 

On October 1, 1928, at about 3 p. m.,. the plaintiff's plant for generating 
electricity and manufacturing ice located at Oakdale, La., was destroyed by fire. 
The buildings and equipment were valued at $90,381.19, with salvage of $26,298.07, 
and a loss to the plaintiff of $64,083.12. At the time of the fire the plaintiff con- 
tends that it had insurance covering its plant to the amount of $69,600 in the 
defendant companies and a like amount in the Standard Insurance Company of 
New York, or a total of $139,200. The defendants contend that at the time of the 
loss, and three hours before the fire occurred, their policies had been canceled 
at the plaintiff's request, and were not outstanding so as to make them liable to~ 
contribute to the loss. In the case, the plaintiff had sufficient fire insurance 
to cover its loss, and the sole question presented is whether the defendants’ 
policies had been canceled or whether they were liable for contribution to the loss. 

The Standard Insurance Company has paid to plaintiff one-half of its loss, or 
the sum of $32,041.56: the balance has not been paid. If the defendants’ policies 
were in force at the time of the-fire, they are liable for the other half as con- 
tributing insurance; if they had been effectively canceled, the remaining one-half 
of the loss is due from the Standard Fire Insurance Company of New York, and 
will be paid by it. There is no controversy as to the amount or the justness of 
the claim involving the loss, and it is conceded that, if the defendants’ policies 
were not canceled, they are liable in the proportions set forth in the complaint. 

The issue therefore presented for our determination is between the claim of 
the Standard Insurance Company that it is liable for one-half of the plaintiff's 


an and the claim of the defendants that they are not liabie for any part of the 
Oss. 
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Prior to October 1, 1928, the plaintiff had employed Wagner-Taylor Com- 
pany of Philadelphia as its insurance broker. The broker procured the policies 
in suit for the plaintiff from the defendants’ agent in New Orleans, La., the 
Hartwig-Moss Insurance Agency, Limited. It is conceded that the law of that 
state as well as of most other states provides that policies of fire insurance on 
property located therein must be written through a resident agent in the state. 

In September, 1928, the plaintiff was advised by an insurance broker, the 
Brown-Crosby Company of Philadelphia, that it could obtain the plaintiff’s insur- 
ance at a lower cost than it was paying. This insurance involved, not only fire, 
but other kinds of insurance which the plaintiff and its parent corporation, the 
American Utilities Company, were carrying. The brokers of the plaintiff could 
not meet the competitive figures presented by the Brown-Crosby Company, and 
the plaintiff decided to cancel all insurance then in existence as of October 1, 
1928, and to take out new insurance through Brown-Crosby Company. 

In pursuance of this determination, the new broker, the Brown-Crosby Com- 
pany, was authorized to cover the line of the American Utilities Company, and 
on September 26, 1928, this broker negotiated a binder with the Standard Insur- 
ance Company of New York, in an amount of $2,600,000 effective that day 
Included in this amount was $69,600 applicable to the plaintiff’s plant at Oakdale, 
aca: 

The plaintiff and its parent company proceeded to order the cancellation of the 
outstanding insurance placed by the Wagner-Taylor Company. On September 27, 
1928, the day following the issuance of the binder by the Standard Insurance 
Company, Joseph W. Henderson, the plaintiff's counsel, wrote to Mr. Taylor of 
the Wagner-Taylor Co., as follows: 

“Dear Mr. Taylor: The American Utilities Company have decided to place 
their insurance in accordance with the parties with whom I[ have advised you. 
They are going to cancel the policies as of October 1st. Therefore we will not 
need the binder with the insurance company in Washington. Will you kindly be 
governed by the above advices with reference to the policies which are now in 
existence. You will receive instructions directly from Harrisburg with reference 
to the cancellations and not from me. I shall be glad to discuss this matter with 
you. 

“Very truly yours, Jos. W. Henderson.” 

The formal order to cancel all policies was given to Wagner-Taylor Company, 
in a letter from Gannett, Seeley & Flemming, Inc., which company operates the 
properties insured by the defendants, the said letter being dated September 28, 1928 

On October 1, 1928 (whether before or after the fire, it does not appear), 
the Wagner-Taylor Company wrote to the Hartwig-Moss Insurance Agency, 
Limited, in New Orleans, La., a request for the cancellation of the policies in 
suit. This letter was received by the Hartwig-Moss Insurance Agency in New 
Orleans on October 3, 1928, two days after the fire occurred, and was answered 
by telegram of that date to the Wagner-Taylor Company. In this telegram the 
defendants’ agent claimed a cancellation of the policies in suit as of October 1, 
thereby presenting the issue which we are called upon to settle on this appeal. 

{1, 2] The fire which caused the loss involved in this litigation occurred on 
October 1, 1928, at about 3:30 p. m., at which time the defendant insurance com- 
panies became liable under the terms of the policy. The defendants contend that 
the insurance was taken away from them at noon on October 1, 1928, and was 
transferred to the Standard Insurance Company of New York. In other words, the 
defendants contend that the insurance had been transferred from them to the 
Standard Insurance Company a few hours before the fire, although they did not 
receive the request to cancel the policies until after the fire and at a time when 
the liability had accrued and when the rights of the parties were fixed and could 
not be changed. 


The plaintiff claimed the full amount of the loss from the Standard Insur- 


ance Company, and seems to have treated the defendants’ policies as canceled te 


the extent of collecting the unearned premium upon them as of October 1, 1928, 
at noon. 


The standard form of fire insurance policy used in this state, as prescribed 
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by section 121 of the Insurance Law, is also required to be used in the state of 
Louisiana. The policies in suit being in that form provide that “This policy shall 
be cancelled at any time at the request of the insured.” 

The court at Trial Term reviewed the law and the facts which are sum- 
marized, as follows: “I am unable to find that the insurance originally written 
by the defendants on the plaintiff’s plant in Oakdale, Louisiana, had been can- 
celled or had become otherwise ineffective as of October 1, 1928, at 3 P. M., the 
day and time of the loss insured against. The letter of Sept. 27, 1928, from the 
plaintiff's counsel to Wagner-Taylor Co., cannot be construed as a cancellation. 
Indeed, it specifically negates an intention presently to cancel by pointing out that 
‘you will receive instructions directly from Harrisburg (where the plaintiff's 
managing agents, Gannett, Seeley & Flemming, Inc., were located) with reference 
to the cancellations and not from me.’ Furthermore, Wagner-Taylor Co. was not 
the agent of the defendants but solely the broker of the plaintiff. The effective 
cancellation was the letter of October 1, 1928, from Wagner-Taylor Company, the 
broker of the plaintiff, to Hartwig-Moss Insurance Agency, Lim., in Louisiana, 
the agent of the defendants, who had written the insurance in question. This letter 
was not received by the Hartwig-Moss Insurance Agency until October 3, 1928, 
two days after the fire. The law is quite clear that a cancellation of insurance is 
not effective, irrespecitve of the intention of the insured, until notice thereof is 
actually received either by the insurer or by his agent authorized to receive and 
accept such notice. This is the law in our State, the forum of this action (Crown 
Point Iron Co. v. Aétna Ins. Co., 127 N. Y. 608 [28 N. E. 653, 14 L. R. A. 147]; 
Gately-Haire Co. v. Niagara Fire Ins. Co., 221 N. Y. 162 [116 N. E. 1015, Ann. 
Cas. 1918C, 115]). It is the law of Louisiana, where the insurance was written 
(McGraw Wooden Ware Co. v. German Fire Ins. Co., 126 La. 32 [52 So. 183, 
38 L. R. A. (N. S.) 614, 20 Ann. Cas. 1229]). * * * The evidence does not 
sustain the contention of the defendants that Morogas was their agent authorized 
at the time to receive cancellations of policies, even assuming that the short tele- 
phone conversation relied on by the defendants could be construed as the expres- 
sion of an intention between the parties thereby to cancel.” 

The insurance policies in question provide that they will not cover property 
insured more generally than by the policies themselves. It is also the contention 
of the defendants that these provisions were effective on September 26, 1928, because 
of the issuance of a binder of other insurance on that day, and that therefore 
from September 26, 1928, their policies were not in force. 

The law seems to be well settled that a request for cancellation is not effective 
until delivery to the insurance company or its authorized agent is made, and that 
= delivery does not result from a mere deposit of the request to cancel in the 
malls. 

In Crown Point Iron Co. v. AZtna Ins. Co., 127 N. Y. 608, page 619, 28 N. E. 
653, 656, 14 L. R. A. 147, the court said: “When did the notice reach the com- 
panies or their agent Mr. Little? If it reached him before the fire the policies 
were terminated ipso facto and were not in force when the loss occurred. If it 
reached him after the fire then the policies were in force when the loss occurred 
and the character of the contract was thereby changed from a contingent to a 
certain liability on the part of the insurer. A cause of action based on an absolute 
debt forthwith accrued to the plaintiff that was not extinguished by the subse- 
quent receipt of the policies by Little. (Stone v. Franklin Fire Ins. Co., 105 N. Y. 
$43, 550 [12 N. E. 45]; Van Valkenburgh v. Lenox Fire Ins. Co., 51 N. Y. 465, 
467.)” 

There appears to be no doubt but that the policies sued upon were in full 
force and effect at the time of the fire, and that the defendant’s liability there- 
under attached before any cancellation thereof. 

The judgment should be affirmed, with costs. 

Judgment affirmed, with costs. Order filed. 

Merrell, McAvoy, and Sherman, JJ., concur. 

Finch, P. J., dissents and votes for reversal and dismissal of the complaint. 
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BANK OF ROCKVILLE CENTRE TRUST CO. v. BALDWIN. 
Supreme Court, Appellate Division, First Department. June 2, 1933. 
265 New York Supplement 343. 
1. INSURANCE. 


Under fire policies payable to first and second mortgagees “as interest may 
appear,” first mortgagee held entitled to full amount of insurance money where 
amount of loss was less than amount of first mortgage. 

The fire policies involved in substance provided that loss or damage, 

if any, under the policies should be payable to a certain trust company as 
first mortgagee and to named individual as second mortgagee (or trustee) 

“as interest may appear.” No ambiguity was created by use of words 

“as interest may appear,” because word “interest” was not only indicative 

of extent of benefit or concern, but nature and quality or kind of benefit 

or concern, and clearly indicated that first mortgagee should have priority 

since first mortgage always has priority over second mortgage to full 

amount secured thereby at time of loss. 

(For other cases, see Insurance, Dec. Dig. § 581.) 

{[Ed. Note.—For other definitions of “Interest,” see Words & Phrases.] 

2. EVIDENCE. 

Phrase “as interest may appear,” in loss payable clause of fire policy, not 
being ambiguous as to quality of respective interests of first and second mort- 
gagees, extrinsic evidence was inadmissible. 

(For other cases, see Evidence, Dec. Dig. § 455.) 

3. INSURANCE. : 

Recital in fire policies, “Warranted same terms and conditions as and to fol- 
low settlements of the Firemen’s of Newark,” had same effect as though entire 
policy issued by Firemen’s of Newark, including unambiguous loss payable clause 
therein, was incorporated in policies, and removed any ambiguity in loss payable 
clause of policies. 

(For other cases, see Insurance, Dec. Dig. § 151[1].) 

4. INSURANCE. 

Loss payable clause of fire policy, reciting that loss should be payable to first 
mortgagee or trustee as interest may appear, and then to second mortgagee, re- 
quired payment of insurance money to first mortgagee to amount of its interest 
and if any remained then to second mortgagee. 

(For other cases, see Insurance, Dec. Dig. § 581.) 

Submission of controversy between Bank of Rockville Centre Trust Company, 
plaintiff, and Lewis Warrington Baldwin, as executor of the estate of William H. 
Baldwin, deceased, defendant, under Civil Practice Act, §§ 546 and 547, pursuant 
to an agreed statement of facts stipulated by the parties. 

Judgment directed for plaintiff for $10,037.65 less adjuster’s commission. 

\rgued before Finch, P. J., and Merrell, O'Malley, Sherman, and Townley, JJ 

Frederick E. Goldsmith and Louis E. Felix, both of New York City (Isidore 
Lapan, of New York City, of counsel), for plaintiff. 

Cravath, De Gersdorff, Swaine & Wood, of New York City (Carlile Bolton- 
Smith, of New York City, of counsel; Thomas E. Massie, of New York City, on 
the brief), for defendant. 

MERRELL, Justice. 


Under the agreed statement of facts herein the plaintiff is organized under the 
banking laws of the state of New York and under the supervision of the superin- 
tendent of hanks of this state, having its place of business at Rockville Centre, 
Nassau county, N. Y., and is the owner of a first mortgage in the sum of $40,000 
upon real property owned by Top Realty Corporation, located at Island Park, Nas- 
sau county, N. Y. William H. Baldwin, now deceased, at the time of his death 
was the owner of a second mortgage on the same property in the sum of $10,000 
Defendant, as executor of his estate, has succeeded to the rights of the deceased 
in said property. Top Realty Corporation, to protect the buildings on the property 
from loss or damage by fire, obtained various policies of fire insurance for the 
benefit of the mortgagees and for its own benefit and paid the usual premiums 





Fire | sank of Rockville Centre Trust Co. v. Baldwin 65 


thereon. Two policies of fire insurance were issued by Lloyds, London, insuring 
from loss or damage by fire the property aforesaid. The first of these policies was 
issued on June 30, 1931, and insured the property from loss or damage by fire in 
the sum of $12,750. In the agreed statement of facts this policy is referred to as 
policy No. 1. The premium upon the policy was paid by Top Realty Corporation, 
the owner of record of the premises. A second policy, referred to in the agreed 
statement of facts as policy No. 2, was issued by Lloyds, London, to Top Realty 
Corporation insuring its said property in the sum of $14,500 for one year from 
January 4, 1932. 

The present controversy involves the construction of said two policies issued by 
Lloyds of London, and particularly the construction of the loss payable clauses 
contained in said policies. While the exact wording in each policy is not precisely 
the same, the same principle of construction is applicable to both. Each policy 
contains, at the beginning, the statement that the premiums have been paid by 
Top Realty Corporation for loss or damage by fire of the property located at 
Island Park. Immediately thereafter follows the statement: “Warranted same 
terms and conditions as and to follow the settlements of Firemen’s of Newark.” 
There is then attached to each policy a printed form designated as the “New York 
standard mortgage clause.” The form of such clause is identical in each policy, 
although the typewritten words completing said form differ somewhat. In policy 
No. | it is stated: “Loss or damage, if any, under this policy shall be payable to 
Bank of Rockville Centre Trust Company as first mortgagee, and W. H. Baldwin, 
as second mortgagee (or trustee) as interest may appear.” In policy No. 2 the 
wording is as follows: “Loss or damage, if any, under this policy shall be payable 
to Bank of Rockville Centre Trust Company as first mortgagee (or trustee) as 
interest may appear.” There is also attached to policy No. 1 a separate slip read- 
ing as follows: “Loss, if any, payable to Bank of Rockville Centre Trust Com- 
pany as first mortgagee and W. H. Baldwin as second mortgagee.” Attached to 
policy No. 2 there is a separate sheet reading as follows: “Loss, if any, due to 
the insured under all the terms and conditions of this policy to he payable to 
Bank of Rockville Centre Trust Company as first mortgagee, W. H. Baldwin as 
second mortgagee, as interest may appear.” Then, on policy No. 2, there is an- 
other separate sheet, the part of which relating to loss payable reads as follows: 
“loss, if any, payable to Bank of Rockville Centre Trust Company as first mort- 
gagee and W. H. Baldwin as second mortgagee.” In compliance with the warranty 
required by Lloyds of London, Top Realty Corporation procured to be issued to it 
a policy of insurance by Firemen’s Insurance Company of Newark for $5,000 upon 
the same property. In that policy the loss payable clause was clear and without 
ambiguity. That clause provided that the loss should be payable to Bank of 
Rockville Centre Trust Company as first mortgagee, and at the end of the long 
clause we find the words: “And then to W. H. Baldwin, as second mortgagee.” 
Lloyds required proof of the existence of said policy before making payment. 

On March 14, 1932, while both policies issued by Lloyds of London were in 
force and effect, as well as the policy issued by Firemen’s Insurance Company of 
Newark, a fire occurred on the premises. Proofs of loss were duly filed by the 
insured with Lloyds of London, and after the loss had been adjusted a settlement 
was made on the two policies issued by Lloyds in a total sum of $10,037.65, which 
included the sum of $4,696.51 under policy No. 1 and $5,341.14 under policy No. 2. 
Lloyds of London then sent one check for the total sum, making the same pay- 
able to Top Realty Corporation, Bank of Rockville Centre Trust Company, and 
W. H. Baldwin, as interest may appear. This controversy between the parties 
arises over the distribution of the sum so paid by the insurance company. 

Plaintiff contends that since it holds the first mortgage on the premises for 
$40.000, and since the loss is payable as interest may appear, it is entitled to the 
full amount of the insurance paid. The defendant contends that under the terms 
of the policies he is entitled to share pro rata in such insurance by virtue of the 
mortgage which he holds against the property in the sum of $10,000. The defend- 
ant claims to be entitled to one+fifth of the amount of the insurance paid by 
Lloyds of London. 

[1, 2] We are of the opinion that the plaintiff is entitled to the full amount 
of the insurance money so paid under the terms of the policies in suit. We find 
no ambiguity in the words used in the policies, “as interest may appear.” We 











656 The Insurance Law Journal, Vol. 81 [Oct., 1933 


are of the opinion that the word “interest” is not only indicative of the extent of 
the benefit or concern, but the nature and quality or kind of benefit or concern. 
In both policies in suit the nature and interest of both the plaintiff and defendant's 
testator is clear. In all cases the Bank of Rockville Centre Trust Company is 
described as the first mortgagee, and defendant’s testator is described as the sec- 
ond mortgagee. The words in the policies amply describe the nature and interest 
of the beneficiaries for whom the policies were issued. The nature of the benefits 
that each of the parties is entitled to receive is clearly indicated by the terms of 
the policies describing the plaintiff as first mortgagee and defendant’s testator as 
second mortgagee. We can find no uncertainty as to the extent and character of 
such interests. Therefore, there is no necessity to resort to extrinsic evidence to 
determine the nature and quality of the interest of the parties. Extrinsic evidence 
could only be required where an ambiguity appears as to what the interest is. In 
Dakin v. Liverpool, London & Globe Insurance Co., 77 N. Y. 600, a policy like- 
wise contained the words, “as interest may appear.” The interest of the party 
was not properly stated in the policy, and in that case the court held that where 
the clause expressive of doubt as to the identity of the person who is to have the 
benefit of the contract, the identity of the person might be proven. At page 603 
of 77 N. Y., the Court of Appeals used the following language: “The phrase in 
this policy, ‘as interest may appear,’ is as applicable to Wood, as one of the in- 
sured, as to L. W. Moore & Co. It indicates that when the policy was filled up 
by the defendant, there was uncertainty as to his interest, or that for some reason 
it was not thought best to state it: and the use of the phrase gave the right to him 
to show what the fact was as to it, whenever the time came at which it was for 
his good to show it.” 


There can be no doubt that a first mortgage always has priority over a second 
mortgage to the full amount secured thereby. Therefore, the description con- 
tained in these policies of the nature of the interest of both plaintiff and defend- 
ant’s testator is clearly indicative of the priority of plaintiff’s claim as a first 
mortgagee. The interest designated is the nature and extent thereof. existing at 
the time of the loss. A situation might be presented where, at the time of the 
loss, the interest of the respective mortgagees might be entirely different from the 
interest existing at the time of the issuance of the policies. The first mortgage 
might he reduced during the interval, and to that extent the interest of the second 
would be altered. But in the case at bar the interest of each remained the same. 
and, in our opinion, the first mortgagee shou!'d be granted a preference to the full 
extent of its mortgage. In Pitney v. Glens Falls Insurance Co., 65 N. Y. 6, 13, 
in the opinion of the Court of Appeals it is stated: “But when the words ‘as his 
interest may appear’ are added, something more seems to be intended. The lan- 
suage, though informal, points to an ownership in the wool of some kind. * * * 
If the words thus employed be ambiguous, or if the designation be so imperfect 
that it cannot be understood standing alone, extrinsic evidence may be resorted to 
in order to ascertain the meaning.” Throughout these policies the plaintiff was 
designated as first mortgagee, and defendant's testator as second mortgagee. The 
nature of their interests is thus clearly indicated; the interest of the plaintiff being 
that of the first mortgagee, and the interest of the defendant that of the second 
mortgagee. Each is to be paid from the insurance moneys in accordance with 
such interest. 

[3, 4] However, another provision of the policies seems to us to remove all 
doubt as to what the policies mean. Even assuming that the provisions of the 
Lloyds policies were ambiguous in the wording of the loss payable clause in each, 
nevertheless no extrinsic evidence is required to explain such ambiguity, because 
of the fact that each poli¢v contained the statement: “Warranted same terms and 
conditions as and to follow settlements of the Firemen’s of Newark.” In each 
of the Lloyds policies reference is thus made to the provisions contained in a 
policy issued by the Firemen’s of Newark. These references have the same effect 
as though the entire policy issued by the Firemen’s of Newark, ineluding the pro- 
visions contained in the loss payable clause therein, was incorporated in the pol- 
idies issued by Lloyds. By such incorporation the terms of the Newark policy be- 
came part of the Lloyds policies. The reference to the Newark policy was clearly 
included to avoid any misapprehension as to the terms and conditions of the 
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Lloyds policies. The Lloyds required that at the time of the loss the Firemen’s 
of Newark Company should insure the premises in the sum of $5,000. The loss 
payable clause contained in the policy issued by Firemen’s of Newark provided 
that the “loss or damage, if any, under this policy shall be payable to Bank of 
Rockville Centre Trust Company as first mortgagee or trustee as interest may ap- 
pear * * * and then to W. H. Baldwin as second mortgagee.” There can be no 
ground to dispute that the payment of the proceeds of the policy issued by Fire- 
men’s of Newark were first to be paid to the plaintiff to the amount of its interest, 
and if any remained that the same should then be paid to W. H. Baldwin, as second 
mortgagee. In Lewis v. Guardian Fire & Life Assurance Co., 181 N. Y. 392, 74 
N. E. 224, 106 Am. St. Rep. 557, the policy in suit insured the mortgagor, loss, if 
any, payable to the mortgagee, as interest may appear. The court held that the 
mortgagee in such case might maintain an action in his own name and recover the 
whole amount payable under the policy. At page 398 of the opinion (74 N. E. 
224, 225), the Court of Appeals states: “Granting the right of the mortgagor to 
maintain such an action it is clear that to the action the mortgagee must be a 
party, for payment’ by the terms of the policy is first to be made to him to the 
extent of his interest.” The same doctrine was held in the courts of sister states, 
notably in Lichstern v. Forehand, 181 Wis. 216, 194 N. W. 421, and Amory v. Re- 
liance Insurance Co., 208 Mass. 378, 94 N. E. 677. 

The defendant contends that the mortgagor may insure the interest in prop- 
erty for the benefit of a person, even though such other person be a junior in- 
cumbrancer, and that the mortgagee for whose benefit the insurance was taken 
out will be entitled to the insurance paid. The defendant relies upon a decision 
of the Onondaga County Spectal Term of the Supreme Court, decided in 1874, in 
3altis v. Dobin, 67 Barb. 507, 508, where the owner of a steam tug obtained a loan 
irom the plaintiff and as security gave him a first mortgage on the tug. Later on, 
the owner obtained a loan from the defendant, and to secure such loan the owner 
gave the defendant a second mortgage on the tug. In order to further secure 
the first and sécond mortgagees, the owner of the tug insured it for the benefit 
of the two mortgagees; the provision of the policy reading: “Loss, if any, pay- 
uble to Frank J. Baltis and S. A. Dobin to am’t of their interest.” Such clause 
of the policy was entirely different from that found in the policies now under con- 
sideration. There no words designating any priority of interest were employed. 
Unquestionably each having an insurable interest, the owner could insure for the 
henefit of either one or for both of the mortgagees. Had only the defendant Do- 
bin been mentioned, then Dobin would have been entitled to the proceeds of the 
policy, and the same would apply had Baltis alone been named. The court, how- 
ever, held that the owner, who obtained the policy of insurance, intended that the 
loss, if any, should be payable to both mortgagees. The effect would have been 
the same had the provision of the policy read: “loss, if any, payable to Dobin and 
Baltis.” Under such circumstances it must be conceded that both having insurable 
interests would be entitled to share pro rata in the insurance moneys paid under 
the policy. No such situation is presented in the case at bar. 

Inasmuch as plaintiff’s mortgage is in the sum of $40,000 and the amount of 
the loss is less than the amount of said mortgage, the plaintiff claims to be en- 
titled to the entire proceeds of the check, and demands judgment in the sum of 
$10,037.65, less the adjuster’s commission, and the defendant demands judgment 
that he be allowed one-fifth of the sum of $10,037.65, less adjuster’s commission 

We are of the opinion that plaintiff is entitled to the full amount claimed, and 
that judgment should be rendered in favor of plaintiff for $10,037.65, less ad- 


juster’s commission. No costs are allowed either party, in accordance with their 
stipulation. 


_ Judgment directed in favor of plaintiff for $10,037.65, less adjuster’s commis- 
sion, without costs. Settle order on notice. All concur. 


CENTRAL BANK & TRUST CO. et al. v. CAROLINA INS. CO. No. 620. 
Supreme Court of North Carolina. June 14, 1933. 
169 Southeastern Reporter 651. 
1. INSURANCE. 


Right of trustee under trust deed covering insured property to recover on 
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fire policies making loss payable to trustee held for jury on conflicting evidence. 

It appeared that insured, by conveying property in question, not only 
effected change in interest, title, or possession contrary to fire policies 
involved, but that he also took trust deed on property and advertsied it 
for sale thereunder, although policies provided that they should be void if 
foreclosure proceedings were commenced. Policies also provided that loss 
should be payable to trustee under original trust deed executed by insured, 
but trustee was obligated to notify insurer of any change of ownership 
which came to its knowledge. 


(For other cases, see Insurance, Dec. Dig. § 668[5].) 
2. INSURANCE. 

Insurer had burden of proving that insured property subject to trust deed 
was conveyed with trustee’s knowledge before fire. 

(For other cases, see Insurance, Dec. Dig. § 646[2].) 

3. INSURANCE. 

Where property was subject to trust deed, insurer had burden of proving that 
insured, having conveyed property and taken another trust deed, instituted fore- 
closure proceedings with trustee’s knowledge. 

(For other cases, see Insurance, Dec. Dig. § 646[2].) 

Appeal from Superior Court, Buncombe County; Clement, Judge. 

Two suits by the Central Bank & Trust Company and others against the 
Carolina Insurance Company were tried together. Judgments for plaintiffs were 
affirmed on appeal from the general county court, and defendant appeals. 

Affirmed. 

The plaintiffs brought suit against the defendant on two policies of insurance 
for loss resulting from fire. The two cases were tried together, the matters in 
controversy being identical and the parties agreeing that the final judgment in one 
case should determine the judgment in the other except as to the difference in 
the amount of the recovery. 

J. W. Ingle owned a lot containing approximately one acre, on which he 
built houses. Before building them he borrowed a sum of money from the Federai 
Mortgage Company, and on January 8, 1926, executed a deed of trust to the 
Central Bank & Trust Company, trustee, conveying said rea! estate as security fo1 
notes described as “first mortgage notes” and “second lien notes.” 

The deed of trust provides for the equal and proportionate benefit and 
security of four negotiable promissory notes referred to as the “first mortgage 
notes” and six negotiable notes referred to as the “second lien notes” executed 
by J. W. Ingle and his wife, N. J. Ingle. The first mortgage notes were payable 
to bearer at the Central Bank & Trust Company, and the second lien notes were 
payable to the Federal Mortgage Company or order at its office in the city of 
Asheville. 

On December 8, 1928, the defendant issued to J. W. Ingle an insurance policy 
on the larger house for $1,000 covering a period of three years, and on the 
smaller house for the sum of $500 covering the same period. Both policies con- 
tained the following provisions: “This entire policy shall be void, unless provided 
hy agreement in writing added thereto * * * (c) if, with knowledge of the 
insured, foreclosure proceedings be commenced or notice given of sale of any 
property insured hereunder by reason of any mortgage or trust deed; or (d) if 
any change, other than by the death of an insured, take place in the interest, title 
or possession of the subject of insurance (except change of occupants without 
increase of hazard). * * * If loss or damage is made payable in whole or in 
part, to a mortgagee, this policy may be cancelled as to such interest giving to the 
mortgagee ten days’ written notice of cancellation.” Both policies contained a 
standard mortgage clause. 

On the 19th of November, 1929, Ingle and his wife conveyed the property 
covered by these policies to J. S. Lyda and wife, and Lyda and wife executed a 
second deed of trust securing Lyda’s indebtedness to Ingie. Lyda defaulted in 
payment and Ingle advertised the property under the second deed of trust, and 
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while the advertisement was running and before the sale, both houses were burned. 
The fire occurred April 8, 1931. 

There is evidence that Ingle at the time of his conveyance notified the Federal 
Mortgage Company that he had conveyed the property and that he accompanied 
Lyda to the office of the morgtage company and “showed him where to make his 
payments.” There is evidence also, that the mortgage company had knowledge of 
the advertisement. 

The pertinent provisions of the standard mortgage clause are as follows: 
“Loss or damage, if any, under this policy, shall be payable to Central Bank & 
Trust Company, as trustee mortgagee (or trustee), as interest may appear, anda 
this insurance, as to the interest of the mortgagee (or trustee) only therein shall 
not be invalidated by any act or neglect of the mortgagor or owner of the within 
described property, nor by any foreclosure or other proceedings or notice of sale 
relating to the property, nor by any change in the title or ownership of the prop- 
erty, nor by the occupation of the premises for purposes more hazardous than are 
permitted by this policy; Provided, that in case the mortgagor or owner shall 
neglect to pay any premium due under this policy, the mortgagee (or trustee) 
shall, on demand, pay the same. Provided, also, that the mortgagee (or trustee) 
shall notify this company of any change of ownership or occupancy or increase of 
hazard which shall come to the knowledge of said mortgagee (or trustee) and, 
unless permitted by this policy, it shall be noted thereon, and the mortgagee (or 
trustee) shall, on demand, pay the premium for such increased hazard for the 
term of the use thereof; otherwise this policy shall be null and void. This Com- 
pany reserves the right to cancel this policy at any time as provided by its terms, 
but, in such case this policy shall continue in force for the benefit only of the 
mortgagee (or trustee) for ten days after notice to the mortgagee (or trustee) of 
such cancellation, and shall then cease, and this company shall have the right, on 
like notice to cancel this agreement.” 

In the count? court the jury returned the following verdict: 

1. Did the defendant execute and deliver the policy of insurance with standard 
mortgage clause thereunto affixed to the Central Bank & Trust Company, trustee, 
as alleged in the complaint? Answer: Yes. 

2. Was the property insured conveyed by J. W. Ingle and wife to J. S. Lyda 
and wife before the date of the fire, to the knowledge of the Central Bank & 
Trust Company, trustee, as alleged in the answer? Answer: No. 

3. If said property was so conveyed, did the Federal Mortgage Company have 
notice of such conveyance, as alleged in the answer? Answer: Yes. 

4. If so, was the defendant, Carolina Insurance Company, notified of such 
conveyance and change of ownership? Answer: No. 

5. Was the property insured, to the knowledge of the Central Bank & Trust 
Company, trustee, advertised for sale under foreclosure before the date of the 
fire, as alleged in the answer? Answer: No. 

6. If said property was so advertised, did the Federal Mortgage Company 
have knowledge thereof, as alleged in the answer? Answer: Yes. 

7. If so, was the defendant, Carolina Insurance Company, notified of such 
advertisement? Answer: No. 

8. What was the value, in cash, of the property destroyed? Answer: $2,000 
(large house). 

9. What amount is owing on account of the notes and deed of trust referred 
to in the complaint? Answer: $1,396, plus interest. 


10. What amount, if any, is the defendant tndebted to the plaintiff? Answer: 
$1,000 plus 6 per cent. interest from date of fire (large house). 


The judge of the general county court gave judgment in favor of the plain- 
tiffs on each policy, and the defendant excepted and appealed to the superior court 
upon assigned error. 

In the superior court all exceptions were overruled and judgment was rendered 
in favor of the plaintiffs, the court affirming the judgments of the general county 
court. The defendant excepted and appealed. 

R. R. Williams, of Asheville, for appellant. 
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Heazel, Shuford & Hartshorn and John B. Anderson, all of Asheville, for 
appellees. 

Per Curiam. 

[1-4] The first four exceptions were taken to the court’s refusal to dismiss 
the action and to direct an answer to the second and fifth issues. Conflicting 
evidence in support of the contentions of the parties precluded a nonsuit, and as 
to the second and fifth issues the burden of proof was on the defendant. A 
directed instruction cannot be given in favor of the party upon whom rests the 
burden of proof. Farmers’ Bank v. McCullers, 200 N.-C. 591, 157 S. E. 869. 

The final and determinative question is raised by the provision that the 
mortgagee (or trustee) should notify the defendant of any change of ownership 
or occupancy or increase of hazard which should come to the knowledge of the 
mortgagee (or trustee). Such knowledge, if acquired by the mortgagee or trustee, 
should have been communicated to the defendant. It was contended by the defend- 
ant that the Federal Mortgage Company had notice of the conveyance of the 
insured property from Ingle to Lyda and of the advertisement of sale under the 
foreclosure of the second deed of trust; also, that this company was the agent of 
the Central Bank & Trust Company, mortgagee or trustee; and that notice to the 
agent was notice to the principal. It was further contended that neither the mort- 
gage company nor the bank imparted notice to the defendant and that the policy 
of insurance is consequently void. 

There is evidence that Ingle obtained from the mortgage company the loan 
secured by the deed of trust, at least the amount represented by the “first mort- 
gage notes,” and it is argued that this company is in reality the mortgagee; but 
in our opinion the proper interpretation of the contract leads to the conclusion 
that the mortgage company was the beneficiary or cestui que trust, and the Cen- 
tral Bank & Trust Company the trustee expressly designated in the deed of trust. 
The record contains evidence in support of the contentions of the plaintiffs and 
the defendant, but the question of agency was submitted to the jury under in- 
structions, in which we find no reversible error, and was answered in favor of the 
plaintiffs. We do not think the court’s instruction on this question should he 
restricted to the limitation by which it is circumscribed in the argument for the 
defendant. It is a reasonable inference from the evidence that the mortgage com- 
pany was merely an agent for the collection of the notes. 

\We have considered all the exceptions and find no reason for disturbing the 
judgment. 

Judgment affirmed. 


WILLIAMS et al. v. SOUTHERN MUT. INS. CO. OF 
LANCASTER COUNTY. 
Supreme Court of Pennsylvania. May 22, 1933. 
166 Atlantic Reporter 582. 
1. INSURANCE. 5 : 
In action on fire policy in which insurer claimed fraud in presentation of 
claim, question of fraud held for jury. 

There was evidence indicating that insured had kept two sets of 
books, claiming insurance under set showing larger values but submitting 
income tax return under the other showing smaller values. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 
5. INSURANCE. 

In action on fire policy, judgment for plaintiffs would not be reversed on 
complaint that much of evidence to sustain proof of loss was based on assumption. 

Evidence disclosed that to arrive at value of personal property on 
day of fire, plaintiff's accountant started with inventory as base, added 
cost of material purchased and cost of labor and overhead expenses, and 
deducted from such sum the total sales during the period as diminished by 
returns, allowances, and discounts and an estimated gross profit. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 
Schaffer, J., dissenting. 
Appeal No. 270, January Term, 1933, from judgment and decision of Superior 
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Court as of October term, 1922, No. 209, affirming judgment of Court of Common 
Pleas No. 2, Philadelphia County, as of September term, 1931, No. 2898; William 
H. Keller, Superior Judge; Horace Stern, Common Pleas Judge. 

Assumpsit by Ira Jewell Williams and another, receivers for the Perkiomen 
Trunk & Bag Company, Inc., against the Southern Mutual Insurance Company of 
Lancaster County. Judgment for plaintiffs for $1,901.46 was affirmed by the 
Superior Court (164 A. 128), and defendant appeals. 

Affirmed. 

Argued before Frazer, C. J., and Simpson, Kephart, Maxey, Drew, and Linn, 
JJ. 

Horace Michener Schell and Robert T. McCracken, both of Philadelphia, for 
appellant. 

T. R. White, of Philadelphia, for appellees. 

MAXEY, Justice. 

The Perkiomen Trunk & Bag Company sued the Southern Mutual Insurance 
Company on a policy of fire insurance dated May 2, 1930, insuring the plaintitf 
against loss by fire for a term of one year beginning April 29, 1930. On December 
17, 1930, a fire occurred at plaintiff’s plant and a large quantity of property was 
destroyed or damaged by fire. The total sum of insurance carried on the property 
was $403,000, divided among twenty-seven companies. The sound valuation of the 
building was estimated at $133,835.37, and the loss or damage was estimated to 
be $90,129.09. The parties could not agree as to the sum of loss or damage to the 
machinery, equipment, stock, and material. When the case was tried, the company 
presented two defenses: one was incendiarism on the part of the insured; the 
other was fraud in the presentation of the claim by the insured. The court below 
in its charge ruled out the former defense and submitted to the jury the defense 
of fraud. This defense rested upon a provision of the policy which reads: “This 
entire policy shall be void if the insured has conéealed or misrepresented any 
material fact or circumstances concerning this insurance or the subject thereof; 
or in case of any fraud or false swearing by the insured touching any matter 
relating to this insurance or the subject thereof, whether before or after a loss.” 

The court below charged the jury, inter alia, that “the mistake, or the inac- 
curacy which voids a policy and prevents the plaintiff from recovering anything, 
is a wilful, deliberate, intentional mistake.” Defendant claims that there was such 
a “wilful, deliberate mistake” or fraud in this case. A large part of plaintiff’s 
claim consisted of a calculation based upon books and records. Defendant showed 
that the income tax return and capital stock tax report for the appropriate 
periods filed by the plaintiff company contained figures conflicting with the figures 
on which plaintiff’s claim was based. According to plaintiff’s claim there was on 
the Ist of January, 1930, $304,000 worth of merchandise in the plant, whereas, 
an income tax report filed by the company and duly attested by its officers, and 
offered in evidence by defendant, certified that only $235,000 worth of merchan- 
dise was in the plant on the above date. Defendant contended that this discrepancy 
proved that plaintiff’s claim was fraudulent. 

Defendant contended that there were two sets of books kept by the Perkiomen 
Company; one for income tax purposes, and the other as “window dressing” to 
be exhibited to creditors, especially creditor-banks, and that this other or fictitious 
set of books was later used to support the Perkiomen Company’s fraudulent 
claim for insurance on goods that never existed and were therefore never 
destroyed. The federal income tax examiner testified that he went to the plant 
of plaintiff company and was shown books containing figures corresponding with 
those contained in the income tax report. On this phase of the case the trial judge 
charged the jury: “If you believe there were two sets of books, one kept for the 
inside information of the plaintiff to know really what was what, and incidentally 
used to file a correct Income Tax Report with the Government, and another set 
of books showing mythical and exaggerated figures and giving a much better state 
of affairs than the other one, which latter set of books was used originally to 
deceive other people, but is now handed over by the plaintiff to deceive the Insur- 
ance Company and to get an improper verdict in this case, then that would be so 
clearly fraud and so obviously must involve a knowledge of misrepresentation 
that there ought to be a verdict for the defendant.” Plaintiff denied that there 
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were two sets of books and contended that the evidence of the two sets of books 
rested largely on the testimony of one Fegandus, who voluntarily retired from 
plaintiff's service in anticipation of being retired involuntarily. As to this witness’ 
testimony, the court charged in effect that if this witness helped keep a false set 
of books “to gain credit from anybody,” and “if he did what he says, and 
acquiesced in what would have been a wrong act—in what would have been a 
criminal act—if the books were falsely kept to gain credit from anybody, in that 
sense he would be an accomplice, and the rule of law is that an accomplice’s 
testimony must be carefully scanned; that it is not as good testimony, or may 
not appear to be as good testimony as that of a man who claims to be honest. 
3ut the law says you may believe it, especially if you find it corroborated by 
other people or by other circumstances in the case. That is for you to say.” 
Plaintiff contended further that the income tax reports were not made from a 
distinct set of books, but were taken from figures furnished by Sedour, the 
company’s accountant, and by Cramer, the company’s president, that the income 
tax reports were based on spurious figures while the claim for insurance was 
hased on genuine ones. In other words, the plea was that while fraud had been 
committed by the officers of the Perkiomen Company, its victim was the govern- 
ment and not the insurer. The trial judge correctly charged the jury that they 
could not find a verdict for defendant merely because they believed plaintiff com- 
pany had falsified its income tax returns, that for defrauding the government the 
penalty would have to be imposed in another forum; he carefully submitted to 
the jury the question whether or not there was false swearing deliberately and 
intentionally done to cheat the insurance company, saying that if this was a fact, 
the jury’s verdict should be for defendant, but if not, the verdict should be for 
plaintiffs. (Ira Jewell Williams and J. Thurston Manning, receivers for the 
Perkiomen Trunk & Bag Company, Inc., had been joined as parties plaintiff on the 
day of the trial, thirteen months after the fire.) 

The jury returned a verdict that they found the actual cash value of the 
property was $409,733.31, itemized as follows: Real estate, $133,835.37; machinery, 
$34,005.15; machines, $5,845.00; stock $235,987.79. The jury fixed the loss at 
$352,980.83. As the insurance was for 90 per cent. of the loss, the actual verdict 
was $317,082.75. The amount which the defendant is called upon to pay as one 
of the twenty-seven companies insuring the property in question is $1,901.46. On 
February 1, 1932, stipulation of counsel was filed, with the approval of the court, 
that the verdict should be for the amount just stated, with interest from January 
8, 1932. Defendant thereafter filed its motion and reasons for a new trial, which 
motion was discharged by the court en banc. Judgment was thereafter entered 
upon the verdict and a plea was taken to the Superior Court. The Superior Court 
sustained the opinion of the court of common pleas. 164 A. 128, 131. An appeal 
was then allowed to this court. 

[1] In this case there were issues of fact which manifestly had to be sub- 
mitted to the jury for determination. There was only one set of the Perkiomen 
Company’s books actually introduced in evidence. There was testimony as to 
the existence of another set of books but this testimony was oral and_ its 
credibility was for the jury. The fact that the income tax return of the 
Perkiomen Company contained figures at variance with the figures offered by the 
company in support of its claim against the insurer proved that the company 
sired at least one illegitimate certification, but the jury and not the court had to 
identify the illegitimate. Appellant stresses the fact that in the income tax 
return for the year 1929 the stock of merchandise of the Perkiomen Compan) 
was set forth as being $235,987.79, and the value of the machinery and equipment 
as $34,065.15, and that these were the precise amounts declared by the jury both as 
the sound value and the losses alleged to be sustained on these respective items. 
Appellant argues that the conclusion from these facts is legally irresistible that 
the jury must have found that there were two sets of company books and that 
the set produced in court was a fraud and the jury having so found, the only 
consistent verdict was one for the defendant. As to this Judge Keller of the 
Superior Court in his able opinion aptly says: “But it does not follow. While 
a verdict for unliquidated damages must be based on evidence, it does not have 
to agree exactly with the evidence or any part of it. It may be for the highest 
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amount testified or for the lowest, or for any sum in between that the jury may 
consider fair and reasonable. Having determined that the insured did not keep 
two sets of books, in order that no injustice might be done the defendant 
company, they [i. e., the jury] may have concluded that the plaintiff certainly 
had on December 31, 1929, the stock and machinery which it had returned to the 
collector of internal revenue that it possessed on that date, and that the subse- 
quent operations had not materially increased or decreased its value. The jury 
may have concluded that there were errors in the valuations submitted by the 
plaintiff, but that they were not made willfully and knowingly and with intent 
to cheat and defraud the insurance company, and therefore did not cause a 
forfeiture of its right to recover on the policy.” Citing Allegro v. Rural Valley 
Mutual Fire Ins. Co., 268 Pa. 333, 337, 112 A. 140. 

[2] In the opinion filed by this court on April 10, 1933, in the case of 
Trainer v. Fort, 165 A. 232, 235, we said: “The rule is well settled in Pennsyl- 
vania that if a case is supported by competent oral testimony, no matter how 
strong may be the countervailing testimony, it is for the jury. In Lindemann v 
Pittsburgh Railways Co., 251 Pa. 489, 493, 96 A. 1085, 1086, this court in a pei 
curiam opinion affirmed the judgment of the court below and cited approvingly 
this from the opinion of the lower court: ‘Credibility is the touchstone of 
testimony in the measure of its weight. The weight of testimony is that whicl 
the jury determines after considering the various elements necessarily entering 
into its make-up. * * * Some testimony may be as good as gold, as genuine as a 
standard coin, and some, as worthless as a counterfeit. Testimony may bear the 
stamp of truth or the badge of fraud and perjury. Who is to pass upon its 
value? The jury alone. The court cannot invade the province of the jury. The 
court’s supervisory control rests in the discretion to grant new trials.’” 

[3, 4] This court has repeatedly held that it will not disturb an order of the 
trial court either refusing or granting a new trial unless it is based on error 
of law or where the record shows an unmistakable abuse of discretion. Where 
the question raised in the case “must be determined upon a consideration of 
oral evidence, we necessarily largely rely upon the judgment of the court below, 
which best knows what are the requirements of justice in such cases.” Cleveland 
Worsted Mills Co. v. Myers-Jolesch Co., Inc., 266 Pa. 309, 109 A. 662. See, also, 
Lombardo v. Barilla, 302 Pa. 460, 153 A. 725; Reist v. Wogan, 281 Pa. 107, 126 
A. 249: and Loftus, Adm’r, v. Miners Nat. Bank of Pottsville, 308 Pa. 362, 


In 2 R. C. L., p. 194, § 167, appears the following: “Where the evidence is 
conflicting, the reviewing court will only examine it to see if there was any 
creditable evidence to support the verdict, and having ascertained that fact it 
will not as a general rule disturb it. * * * One ground on which it [i. e., this 
rule] might be rested is that the jury has had the advantage * * * of seeing 
the witnesses and observing the manner in which the testimony was given. * * * 
This salutary rule is also especially applicable where the trial court has refused 
to set the verdict aside, for in such a case not only does the verdict carry 
with it the indorsement of the jury who have seen the witnesses, but also that 
of the trial judge who has had the same advantage. * * * Moreover, it must 
be remembered that the fact that the reviewing court would have reached 2 
different conclusion does not of itself require a reversal.” 

There were many suspicious circumstances attendant upon this fire, but they 
do not possess sufficient probative value to sustain the charge of incendiarism 
Therefore, the trial judge properly withdrew this charge from the jury’s con- 
sideration. 

[5] Appellant also complains that much of the evidence admitted to sustain 
the proof of the loss was based on mere assumptions. As to this, Judge Keller 
in his opinion said: “To arrive at the value of the personal property on the 
day of the fire, plaintiff’s accountant started with the inventory as a base, added 
to it the cost of all material purchased during the period and the cost of productive 
labor and overhead expenses, and deducted from the sum so obtained the total 
sales during the period as diminished by returns, allowances, and discounts and 
an estimated gross profit, Where the subject of insurance is a manufactory 
whose raw material is being made into finished product and sold, and new raw 
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material in turn is purchased, no better method of arriving at the value of the 
stock and material on hand at any given time has been suggested, provided tie 
percentage of gross profit which is deducted from the total sales, etc., 1s reason- 
ably accurate. It is well-nigh impossible to arrive at an absolutely correct figure, 
and the law does not require it. It is satisfied with the best proof available in 
such circumstances. Allegro v. Rural Valley Mutual Fire Ins. Co., 268 Pa. 333, 
112 A. 140; Di Foggi v. Commercial Union Assurance Co., 83 Pa. Super. Ct. 518.” 

The trial judge discharging the rule for a new trial said as to this: “A case 
of this kind, because of the complexity of the figures and the intricacy of the 
necessary calculations, does not satisfactorily lend itself to trial by jury. 
Whether the jury in this case entirely understood the import of all the figures 
which were submitted to them, and whether they arrived at their verdict by 
intelligent mental processes, are questions which cannot be answered with 
assurance. It does appear, however, that the verdict at which they arrived, 
however they may have reached it, is one that may properly be regarded as 
doing substantial justice between the parties. It represents probably the lowest 
amount which, under the evidence, could have been awarded to the plaintiffs ii 
they were to receive a verdict at all. The defendant, therefore, can scarcely 
complain as to the amount of the verdict, but only that it should have been 
outright for the defendant. Such a verdict would have necessitated a finding 
of fraud, and the jury was not compelled to come to the conclusion that there 
was fraud in the presentation of the claim to the insurance companies. Even if a 
new trial were granted, the same issue would again have to be passed upon by 
the jury.” 

The pleadings in this case squarely raised issues of fact. At the trial, the 
evidence was so conflicting as to require its submission to the jury. The sub- 
mission was made by the learned trial judge in a charge so fair and comprehensive 
as to invite no exception. 

The judgment is affirmed. 

Schaffer, J., dissents. 

Kephart, J., concurs in the result. 


OLD COLONY CO-OPERATIVE BANK v. YORKSHIRE INS. CO. 
SAME v. UNITED STATES FIRE INS. CO. Nos. 7360, 7361. 
Supreme Court of Rhode Island. June 30, 1933. 
167 Atlantic Reporter 111. 
1. INSURANCE. 


Mortgagee of insured premises héld entitled under standard mortgagee clause 
to recover for damages to insured premises by fire, though insured repaired 
premises, where policy provided that mortgagee’s interest should not be invalidated 
by act of mortgagor. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

2. INSURANCE. 

Insurers who paid mortgagee under fire policy were entitled, under standard 
mortgagee clause, subject to mortgagee’s prior rights, to resort to mortgage 
security for reimbursement for sums paid to mortgagee; where insurers were not 
liable to mortgagor. 

(For other cases, see Insurance, Dec. Dig. § 606[2].) 

3. INSURANCE. ; 

Where fire policy. provided that loss should be payable 60 days after proof of 
loss was received by insurers, interest on amount recovered held allowable from 
date 60 days after proof of loss was filed. 

(For other cases, see Insurance, Dec. Dig. § 598.) 


Case certified from Superior Court, Providence and Bristol Counties. 
Actions in assumpsit by the Old Colony Cooperative Bank against the York- 
shire Insurance Company, and against the United States Fire Insurance Company. 


Cases at issue on their merits in the Superior Court were certified to Supreme 
Court under Gen. Laws, 1923, c. 348, § 4. 


Judgment for plaintiff with directions. 
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Tillinghast & Collins and Colin MacR. Makepeace, all of Providence, for 
plaintiff. 

William A. Gunning, of Providence, for defendants. 

Haun, Justice. , 

These are actions of the case in assumpsit on insurance policies covering a 
house owned by one Angelo Beretta and his wife and mortgaged to the plaintiff. 
The cases, at issue on their merits in the superior court, have been certified to 
this court upon an agreed statement of facts in accordance with the provisions of 
section 4, chapter 348, General Laws 1923. 

The essential facts are as follows: The plaintiff is the holder of a mortgage 
for $3,800 on a house and lot in Pawtucket owned by the said Berettas. They 
procured insurance on the house from defendant Yorkshire Insurance Company 
in the sum of $2,000, and from defendant United States Fire Ins. Company in the 
sum of $3,500. Attached as a rider to each of these policies was the socalled 
standard mortgagee clause reciting in part: “Loss or damage, if any, under this 
policy, shall be payable to Old Colony Cooperative Bank as first mortgagee (or 
trustee) as interest may appear. * * * ” 

On February 15, 1932, the insured building was damaged by fire to the agreed 
amount of $1,050. It is agreed that both policies were valid as to the plaintiff’s 
interest therein at the time of the fire, that subsequent to the fire all acts neces- 
sary to preserve plaintiff’s interest were done, and the plaintiff—whose mortgage 
interest on the date of the fire was $3,337—filed good and sufficient proofs of loss 
with each defendant. The proofs of loss filed by the Berettas were rejected by 
the defendants, who have continuously since the occurrence of the fire contended 
that it originated through the incendiarism of Angelo Beretta, and for this reason 
they have disclaimed liability to the Berettas under the policies. 

Before the commencement of these actions, the house was completely repaired 
by Angelo Beretta at his own expense and without the knowledge or consent of 
either the plaintiff or the defendants. Plaintiff at no time agreed with Beretta 
or with either or both of the defendants to accept any repairs by Beretta in lieu 
or in satisfaction of its claims to any sums which might be or become due and 
recoverable from defendants under the aforesaid policies. Because of the restora- 
tion of the house, the defendants refused to make any payment to plaintiff on 
account of loss, and the plaintiff instituted these proceedings in assumpsit. 


The question presented for our determination is whether the plaintiff mort- 
gagee is entitled to recover for the damage to the building despite the full and 


complete repairs made by Beretta, the insured mortgagor, before the bringing 
of suit against the defendants. 


[1] Under the standard mortgagee clause, the amount of loss is payable to 
the mortgagee. Each defendant undertook to pay said amount to the plaintiff 


(the mortgagee) in case of damage to the building by fire. This eventuality has 
occurred. What happened thereafter does not, under the contract, become a 
matter of defense for the insurers. There is no stipulation in the policies that 
payment shall not be required if the mortgagor repairs the property. The con- 
tracts expressly state that “this insurance as to the interest of the mortgagee (or 
trustee) only therein shall not be invalidated by any act or neglect of the mort- 
gagor.” The restoration of the property by Beretta comes within the literal 
meaning of this broad and comprehensive language. See Hartford Fire Ins. Co. 


v. Olcott, 97 Ill. 439; Beaver Falls Bldg. & Loan Ass’n v. Allemania Fire Ins. Co., 
305 Pa. 290, 157 A. 616. 


The nature of the mortgagee’s rights under the standard mortgagee clause 
was considered and defined by this court in Riddell v. Rochester German Ins. Co., 
36 R. I. 240, in which, at page 249, 89 A. 833, 836, the court said: “It is generally 
held that a mortgage clause like the one quoted ‘operates as a distinct, separate 
and independent insurance contract as between the mortgagor and the company 
in protection of the mortgagee’s interest.’ Clement on Fire Insurance, vol. 1, 
33, and cases cited.” See, also, Smith v. Union Insurance Co., 25 R. I. 260, 55 
A. 715, 716, 105 Am. St. Rep. 882. The mortgagee’s interest would obviously be 
impaired and its security weakened if the mortgagogr, by making repairs without 
the knowledge or consent of the mortgagee, should be able to deprive the latter 
of its rights to the insurance money. It was the damage to the property that was 
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insured against by the defendant companies and not actual inability of the plaintiff 
to collect its mortgage debt. To subject the mortgagee to the risk of litigating the 
question of the sufficiency of the repairs, or the time within which they must be 
made, would render imperfect the protection afforded by its insurance. The 
plain language of the rider clause was intended to obviate this risk. 

[2] Beretta need derive no undue advantage from a payment to the plaintiff. 
If the defendants are not liable to Beretta, they are, through their right of sub- 
rogation contained in the clause of the policy relating to payments to the mort- 
gagee, entitled, subject to the plaintiff’s prior rights, to resort to the mortgage secur- 
ity for reimbursement for the sums paid to the plaintiff. This clause, which was 
considered in Smith v. Union Insurance Co., supra, reads as follows: “Whenever 
this company shall pay the mortgagee (or trustee) any sum for loss or damage 
under this policy and shall claim that, as to the mortgagor or owner, no liability 
therefor existed, this company shall, to the extent of such payment, be thereupon 
legally subrogated to all the rights of the party to whom such payment shall be 
made, under all securities held as colateral to the mortgage debt, or may at its 
option pay to the mortgagee (or trustee) the whole principal due or to grow 
due on the mortgage with interest, and shall thereupon receive a full assignment 
and transfer of the mortgage and of all such other securities; but no subrogation 
shall impair the right of this mortgagee (or trustee) to recover the full amount 
of his claim.” 

[3] Proofs of loss were filed by the plaintiff on April 8, 1932, and subse- 
quently the parties agreed on the amount of the loss. The policies provided that 
the loss should be payable “60 days after due notice, ascertainment, estimate and 
satisfactory proof of the loss have been received by this company in accordance 
with the terms of this policy.” In accordance with the general rule, interest on 
the amount to which plaintiff is entitled should be allowed from the time when, 
under the terms of the policy, it was due and payable, to wit, sixty days after 
April 8, 1932. 33 C. J. 147. 

Our decision is for the plaintiff against defendant Yorkshire Insurance Com- 
pany in the sum of $668.18, and against defendant United States Fire Ins. Com- 
pany in the sum of $381.83, with interest in each case from June 7, 1932. 

The papers in each case, with our decision certified thereon, are ordered sent 
back to the superior court, with direction to enter final judgment for the plaintiff 
therein in the amount specified. 

UNITED STATES FIRE INS. CO. OF NEW YORK et al. v. ROTHWELL. 
No. 1425—6050. 
Commission of Appeals of Texas, Section B. May 31, 1933. 
60 Southwestern Reporter (2d) 759. 
1. INSURANCE. 

Court cannot construe terms of written fire insurance contract where clear 
and unambiguous, and where reasonable men would not place more than one 
interpretation upon meaning. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

2. INSURANCE. 

Fire policy, insuring personal property while contained in particular dwelling 
and not elsewhere did not cover wearing apparel, linens, towels, etc., burned while 
temporarily for laundermg in washhouse on same premises as dwelling. 

Policy involved contained provisions substantially that insurer did 
insure against damage by fire described property while located and con- 
tained as described therein and not elsewhere; then followed description 
of dwelling house, and then followed a paragraph describing personal 
property insured, and adding “while contained in the above-described 
building.” 

(For other cases, see Insurance, Dec. Dig. § 419.) 

Error to Court of Civil Appeals of Ninth Supreme Judicial District. 

Action by T. F. Rothwell against United States Fire Insurance Company of 
New York and another, Judgment for plaintiff was affirmed by the Court of 
Civil Appeals [39 S.W.(2d) 115], and defendants bring error. 

Reversed and rendered. 
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Thompson, Knight, Baker & Harris and Robert Lee Guthrie, all of Dallas, 
for plaintiffs in error. 

Beeman Srong and A. D. Moore, both of Beaumont, for defendant in error. 

Suort, Presiding Justice. 

This suit involves less than $500, and was brought by the defendant in error 
against the plaintiffs in error, the United States Fire Insurance Company of New 
York and the Franklin Fire Insurance Company of Philadelphia, and a judgment 
was rendered for the amount sued for upon three policies of insurance on account 
of a loss by fire of certain wearing apparel, bed linen, and towels. The aggre- 
gate amount of the three insurance policies was $25,000, and they were intended 
to cover loss by fire of ali the personal property contained in the dwelling house 
of the defendant in error, located on a certain lot in the town of Beaumont. The 
particular articles destroyed by fire were not in the dwelling house at the time 
of their destruction, but had been removed to a washhouse on the premises a 
few feet away on the day before, and the following morning, about 4 o’clock, 
the washhouse was destroyed, including these particular articles. The value 
of the articles is not in dispute, and the liability of the plaintiffs in error is 
dependent upon the construction of the language of the policies. The trial court, 
trying the case without a jury, rendered a judgment for the value of the destroyed 
property, and the Court of Civil Appeals at Beaumont affirmed that judgment. 
39 S.W.(2d) 115. : 

The case has reached the Supreme Court on account of the alleged conflicts 
between the opinion of the Court of Civil Appeals and that of the Supreme 
Court in the British America Assurance Co. v. Miller, 91 Tex. 414, 44 S. W. 60, 
39 L. R. A. 545, 66 Am. St. Rep. 901, and that of the Commission of Appeals in 
Fireman's Insurance Co. v. Alonzo, 112 Tex. 283, 246 S. W. 82. 

The first assignment of error and the two propositions presented under it by 
the plaintiffs in error present the sole question involved in this case: 

“First Assignment of Error. 

“The Honorable Court of Civil Appeals erred in holding that where personal 
property, insured ‘while contained in a particular dwelling and not elsewhere’, 
was destroyed by fire while contained in a building other than that described 
in the policy or insurance, it would be covered by the policy of insurance. 

“First Proposition. 

“Where a policy of insurance specifically provides that personal property 
will be insured while contained in a particular dwelling and not elsewhere, if the 
property is removed from the dwelling described in the policy and while removed 
destroyed by fire, the personal property is not covered by the policy of insurance. 

“Second Proposition. 

“A policy which specifically provides that personal property would be insured 
while contained in a particular dwelling does not cover personal property removed 
from the dwelling described in the policy to another place of deposit.” 


The statement under the foregoing assignment and propositions present the 
facts as reflected by the record: “The case was tried below on an agreed state- 
ment of facts. It was agreed between the parties that personal property 
destroyed by fire was destroyed while contained in a building other than that 
described in the policies of insurance. The policies of insurance specifically 
provided that the personal property would be insured while contained in the 
dwelling described in the policies and not elsewhere. The property involved in 
this law suit was destroyed while temporarily removed from the dwelling of 
Rothwell, which was the building described in the policies of insurance, to an out 


house, or wash house, not in any way connected with the dwelling but on the 
assured’s premises.” 


It is the contention of the plaintiffs in error that the language of the policies 
of insurance is so clear and definite that it is not the subject of construction. 
Upon the other hand, the contention of the defendant in error is presented by 
the following counter proposition: “When a fire insurance policy is issued to 
cover personal property such as wearing apparel, bed linens, table linens, etc., 
the very character of which property is such that the contracting parties must 
have known and contemplated that in its ordinary use said property would nec- 
essarily, and often, be out of the usual place of deposit, a loss caused by destruc- 
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tion of same by fire while temporarily removed from said usual place of deposit, 
(the reason for such removal being a use that is necessarily incident to the 
enjoyment of said property) but while still on the premises, and under the 
control, of the insured, will be construed as covered by said policy.” 

There were three policies of insurance aggregating $25,000, and each of these 
policies contained substantially the following provisions: 

“In consideration of the stipulations therein named and of $187.85 premium, 
does insure T. F. Rothwell, for the term of three years from the 21st day of 
February, 1928, at noon, to the 2lst day of February, 1931, at noon, against all 
direct loss or damage by fire, except as hereafter provided, to an amount not 
exceeding $13,000.00, to the following described property while located and con- 
tained as described herein and not elsewhere, to-wit: 

“1. $Nil On the two-story shingle roof, frame building and additions attached 
thereto, including the heating and lighting apparatus and all permanent fixtures, 
while occupied by owner and not otherwise as a dwelling, situated as follows: 
No. 888 Calder Avenue, in Calder Addition to Beaumont, Texas, being Lot 
No. : < No. 3, Map p. 57. 

‘2. $13,000.00 on Household furniture, useful and ornamental, Beds, Bedding, 
Linen, Wearing Apparel of Family, Printed Books, Pictures, Paintings, Engrav- 
ings and their Frames (value on said Pictures, Paintings, Engravings and their 
Frames in case of loss not to exceed cost), Musical Instruments, Baby Carriages, 
Amateur Photographic Outfit and Supplies, Mechanics’ Carpenter and Garden 
Tools and Implements, Typewriters, Electrical Apparatus, Appliances and De- 
vices, Scientifiq Apparatus, Appliances, Devices and Implements, Plate and 
Plated Ware, China, Glass and Crockery Ware, Watches and Jewelry in use, 
Sewing Machine, Trunks, Valises, Bicycles, Fire Arms, Sporting Goods, Fuel 
and Family Stores; all while contained in the above described building.” 

J1, 2] The opinion of the Court of Civil Appeals in this case indicates that 
the court presumed that it had the right to construe the policies of insurance 
which were involved, and, having this right, it construed the policy most strongly 
against the makers of the policy, and most favorably in favor of the insured, 
following the well-known rule in such cases that, where the terms of an insur- 
ance policy are subject to two constructions, one favorable and the other un- 
favorable to the insured, the court shall give that construction which is most 
favorable to the insured. However, a court does not have the right to construe 
the terms of a written contract where they are clear and unambiguous, and 
where there is not sufficient doubt in the meaning of the words to enable reason- 
able men to place more than one interpretation upon their meaning. 


The Supreme Court of this state in the case of British America Assurance Co. 
v. Miller, 91 Tex. 414, 44 S. W. 60, 62, 39 L. R. A. 545, 66 Am. St. Rep. 901, in 
passing upon the language which the Court of Civil Appeals had before it for 
consideration in this case, among other things, said: “A number of cases have 
been cited which construe the language ‘contained in’ as being descriptive of 
the place at which the property is located at the time the insurance is obtained, 
and others in which courts have held that such language must be construed with 
reference to the use of the property insured,—that is, if its_ordinary use causes 
it to be absent from such’ place; and if, being so absent from the place mentioned, 
it is destroyed by fire, the property is nevertheless protected by the policy, and 
the insurance companies have been held to be liable therefor. * * * But in the 
cases above referred to the terms of the policies were less definite than is the 
one now before the court. In the policy under consideration the property is 
insured ‘while located and contained as described herein, and not elsewhere.’ * * * 
In other words, the court will not hold that the insurance company did not intend 
to insure that which it expressly contracted to insure; on the other hand, courts 
will not so construe plain language as to make a contract embrace that which 
it was intended not to include.” 


The opinion of the Supreme Court in the case from which the above quo- 
tations have been taken has been followed consistently by the opinions of the 
Commission of Appeals in Taylor v. United States Fidelity & Guaranty Co., 
283 S. W. 161, and Fireman’s Insurance Co. v. Alonzo, 112 Tex. 283, 246 S. W. 82, 
and by the Courts of Civil Appeals in Camden Fire Insurance Ass’n v. Bond, 





Fire] American Central Ins. Co. v. Montgomery 669 


202 S. W. 220, and Standard Fire Insurance Co. of Hartford v. Buckingham, 211 
S: W..531.. 26°C. J. pi 9. 

After stating the general rule to be that, when the property is of such a 
kind that its ordinary use requires it to be moved from place to place, the 
words “contained in” or their equivalent will be held to refer merely to the usual 
place of deposit, and the parties will be presumed to have contemplated that the 
policy would cover the property while temporarily away from the designated 
location, then proceeds to use the following language: “The general rule does 
not apply, however, where the nature of the property or the surrounding circum- 
stances show that the insurance during the absence of the property from the 
place described could not reasonably have been contemplated by the parties, and 
the same is true where notwithstanding the nature of the property is such that 
its temporary removal would otherwise be within the contemplation of the parties, 
the language of the policy is so restrictive as to indicate a contrary intent. This 
is the rule when the policy is in the statutory form, insuring property while con- 
tained in a designated place and not elsewhere.” 

We think, under the authorities which we have mentioned, the rule in this 
state is such that the first assignment of error and the propositions made there- 
under present the law of the case. 

We therefore recommend that the judgment of the Court of Civil Appeals 
affirming that of the county court be reversed, and the judgment be rendered 
that defendant in error take nothing by his suit, and that the plaintiffs in error 
recover of the defendant in error all costs. 

Cureton, Chief Justice. 

Judgments of the Court of Civil Appeals and district court both reversed, 
and judgment here rendered for plaintiffs in error. 


AMERICAN CENTRAL INS. CO. y. MONTGOMERY. No. 9069. 
Court of Civil Appeals of Texas. San Antonio. May 3, 1933, 
Rehearing Denied June 7, 1933. 

60 Southwestern Reporter (2d) 863. 

1. INSURANCE. 

Insured held bound by fire policy clause voiding policy if insured concurrently 
carried any additional insurance, regardless whether insured read policy. 

(For other cases, see Insurance, Dec. Dig. § 288[2].) 

2. INSURANCE. 

Where clause voided fire policy if insured concurrently carried any additional 
insurance, insured’s continued payment of premiums on previous policy rendered 
second policy void. 

(For other cases, see Insurance, Dec. Dig. § 288[2].) 

Appeal from District Court, Hidalgo County; Chas. E. Thompson, Judge. 

Action by W. N. Montgomery against the American Central Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded. 

Davenport, West & Ransome, of Brownsvile, for appelant. 

J. E. Leslie and J. F. Carl, both of Edinburg, for appellee. 

Fry, Chief Justice. 

This is an action to recover on a fire insurance policy insuring a single story 
building, situated in an addition to Donna, instituted by appellee against appellant. 
It was tried by a jury on two special issues on the answers to which judgment 
was rendered in favor of appellee for $2,000. 

[1, 2] The facts show that the property of appellee was insured first in the 
Fire Protection Company of America for $2,300, although appellee had applied 
for insurance in the sum of $4,000. The date of that policy was dated October 2, 
1931, and was to continue for three years. Afterwards, while that policy was 
in full force and effect, on December 15, 1931, appellee applied for and obtained 
a policy on the same property from appellant, in the sum of $2,500. Appellee 
paid the premiums on the first policy up to and even after the property had 
been destroyed by fire, on January 24, 1932. It is provided in the policy sued on, 
“This entire policy, unless otherwise provided by agreement endorsed hereon or 
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added hereto, shall be void if the insured now has or shall hereafter make or 
procure any other contract of insurance, whether valid or not, on property 
covered in whole or in part, by this policy.” It was the contention of appellee 
that the provision quoted was waived by appellant’s agent in a conversation in 
which the agent told appellee that the first policy, which was shown him, was 
not any good and that he would insure appellee’s property for $2,500. On the 
next day the policy, containing the clause quoted, was obtained by appellee. He 
admitted that the agent of appellant told him the first policy was void, and he 
swore that the last policy did not insure for any amount in addition to the 
$2,500 named in the second policy. Still he did what he could to keep the first 
policy alive, as was found by the jury in answer to the second issue submitted 
to them. The jury answered that appellee did not state that the first policy 
had been canceltd. The question as to whether appellee had promised to destroy 
the first policy on the day before the second was delivered was not submitted 
to the jury. 

\ppellee does not charge that any fraud was used to prevent him from 
reading the policy issued by appellant, or that he was in any way deeceived as 
to its contents. The clause voiding the policy, if any insurance existed before 
or was obtained afterward, was written into the policy and it was incumbent 
on appellee to read his policy, and a failure to do so did not relieve him of any 
of the duties, penalties, or obligations contained therein. He was charged with 
full knowledge of the clause as to additional insurance. The contract evidenced 
by the policy was plain in its terms and was binding upon the parties thereto. 
Travelers’ Ins. Co. v. Jones, 32 Tex. Civ. App. 146, 73 S. W. 978. In the face 
of the plain provision as to additional ‘insurance appellee sought to keep active 
and in full force and effect the first policy, which rendered the second policy 
null and void. This conclusion is fully sustained by the Commission of Appeals 
in Boatner v. Insurance Co., 241 S. W. 136. 

in view of the facts and the verdict of the jury, it would be impossible for 
appellee to legally recover on another trial and it would be totally unnecessary 
to remand the cause. 

It is the order of this court that the judgment be reversed and judgment 
be here rendered that appellee recover nothing by his suit and pay all costs in 
this hehalf expended. 


_COMMERCE INS. CO. v. SERGI. No. 12815. 
Court of Civil Appeals of Texas. Fort Worth. April 15, 1933. 
60 Southwestern Reporter (2d) 1046. 
1. INSURANCE. es 

Test whether building burned is “total loss” is whether substantial portion 1s 
left standing in condition reasonably suitable as basis on which to reconstruct 
building in like condition as to strength, security, and utility as it was before fire. 

(For other cases, see Insurance Dec. Dig., § 493.) 

2. INSURANCE. — ; 

Test of adaption of burned building is whether reasonably prudent owner 
uninsured, desiring to build structure as one immediately before fire, would 
utilize remnant in restoring building to prior condition. 

(For other cases, see Insurance Dec. Dig., § 493.) 

3. INSURANCE. 

Burden to show total loss of insured building by fire rests on insured. 

(For other cases, see Insurance Dec. Dig., § 646[8].) 

Appeal from Tarrant County Court; P. J. Small, Judge. . 

Suit by Eugene Sergi against the Commerce Insurance Company. From a 
judgment for plaintiff, defendant appeals. 

Reversed and remanded. 

Massingill & Belew and Homa S. Hill, all of Forth Worth, for appellant. 

Frank R. Graves, of Fort Worth, for appelee. 

LATTIMORE, Justice. 
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The appellee recovered from appellant the face of a fire policy of insurance 
on a jury finding that the building insured was a total loss. 

[1] The issue submitted was: “Was plaintiff's building described in the 
insurance policy a total loss by reason of the fire of August 18, 1929? The test 
of whether a building is a total loss is: Was any substantial portion of the 
building left standing in such condition and extent as to be reasonably suitable 
as a basis upon which to reconstruct said building in like condition as it was before 
the fire as to strength, securty and utility?” 

The defendant seasonably excepted to the charge, in substance, because it did 
not instruct the jury that they should be guided by what a reasonably prudent 
owner uninsured would have done with reference to using the remnant of such 
building as a basis for restoration. 

The rule laid down in MclIntyre’s Case, 90 Tex. 170, 37 S. W. 1068, 35 L. 
R. A. 672, 59 Am. St. Rep. 797, as modified in Strayhorn’s Case (Tex. Com. 
App.) 211 S. W. 447, is too well settled to need our discussion. 

[2] By the same authorities the test of adaption is: Would a reasonably 
prudent owner uninsured, desiring to build such a structure as the one was 
immediately before the fire, utilize such remnant as such in restoring the building 
to said prior condition. 

[3-5] We are not inclined to believe this a defensive issue which need not be 
submitted unless defendant affirmatively raises it by evidence, as said in Assur- 
ance Co. v. Continental Savings & Building Ass’n (Tex. Civ. App.) 8 S.W.(2d) 
787. On the contrary, we believe it to be the test for determining a total loss. 
Undoubtedly, the burden to show a total loss rests on the plaintiff. Not that 
the witness must recite from the witness stand in the language of the formula, 
but when the testimony from competent sources has been received, then the 
issue to be submitted to the jury should pointedly and completely ask of the jury 
to apply the test as prescribed by Justice Denman. This the learned trial court 
failed to do, though seasonably reminded thereof, and such error we believe is 
reversible. The distinction is analogous to the definition of negligence, a failure 
to exercise ordinary care, but the test of ordinary care is what a person of 
ordinary prudence would do under such circumstances. This test a defendant 
has a right to have presented to the jury as furnishing the proper yardstick for 
the measure of the plaintiff's case. The reason for that rule seems equally 
applicable in this case. 

The language used in the test as formulated in the above decisions is so 
clear and to the point that we recommend it to the trial courts. 

The judgment of the trial court is reversed, and the cause remanded. 
\MERICAN INS. CO. OF CITY OF NEWARK, N. J. v. MADDOX. No. 1348. 
Court of Civil Appeals of Texas. Waco. May 4, 1933. 

Rehearing Denied June 15, 1933. 
60 Southwestern Reporter (2d) 1074. 
1. INSURANCE. 

Fire insurance agent’s knowledge at time policy was issued that insured was 
carrying more insurance than policy provision permitted held to estop insurer to 
assert breach of policy provision as defense. 

(For other cases, see Insurance, Dec. Dig. § 389[4].) 


2. INSURANCE. 

Where fire insurance agent issued policy knowing that insured carried more 
insurance than policy permitted, and issued renewal policy without request and 
without making inquiries, retaining policy in his possession, insurer held charge- 
able with knowledge of other insurance carried, and estopped to assert defense of 
breach of renewal policy provision limiting additional insurance. 

(For other cases, see Insurance, Dec. Dig. § 389[4].) 

3. INSURANCE. 

Generally, unless contract is shown, renewal policy will be presumed to have 
been issued upon same information and subject to same conditions known by 
insurer to exist at time policy renewed was issued. 


(For other cases, see Insurance, Dec. Dig. § 646[5].) 
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4, INSURANCE. 

_ Generally, taking of policy in renewal of prior policy known to insurer to 
exist is not procurement of “other contract of insurance,” but merely continuation 
of existing contract, within policy provision voiding policy if insured procured 
“other contract of insurance.” 

(For other cases, see Insurance, Dec. Dig. § 389[5].) 

5. INSURANCE. 

Fire insurance agent’s knowledge, when he issued policy, that insured did not 
own lot on which building insured was situated, estopped insurer to plead policy 
provision voiding policy if insured did not own land as defense. 

(For other cases, see Insurance, Dec. Dig. § 389[2].) 

6. INSURANCE. 

Where policy limits insurer’s general liability, burden is on insured to allege 
and prove that loss sustained is within general liability assumed by insurer, and, 
in addition, that it does not come within any of exceptions. 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 

7. INSURANCE. 

In action on fire policy, where there was evidence raising issue that part of 
loss was caused by explosion which preceded fire, and policy excepted loss from 
explosion, entering judgment for insured without jury finding as to extent of 
loss proximately caused by fire alone held reversible error. 

(For other cases, see Insurance, Dec. Dig. § 670.) 


Appeal from District Court, Limestone County; Lex Smith, Judge. 

Suit by J. F. Maddox against the American Insurance Company of the City 
of Newark, New Jersey. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded for a new trial. 

Thompson, Knight, Baker & Harris and Hubert W. Smith, all of Dallas, and 
Lewis M. Seay, of Groesbeck, for appellant. 

Mr. and Mrs. C. S. Bradley, J. E. & B. L. Bradley and L. W. Shepperd, all 
of Groesbeck, and W. M. White, of Mexia, for appellee. 

ALEXANDER, Justice. 

J. F. Maddox brought this suit to recover on a fire insurance policy in the 
sum of $1,500 issued by the American Insurance Company. The policy, to the 
extent of $1,000, covered the machinery used in a cleaning plant and the remain- 
ing $500 covered the building.. The insurance company, in addition to entering a 
general demurrer and a general denial, sought to avoid liability on the ground 
that the lot on which the building was situated was not owned by the insured in 
fee simple, and further because the insured carried more insurance than was per- 
mitted under the concurrent insurance clause. A trial before a jury resulted in a 
verdict for plaintiff, and judgment was entered accordingly for the sum of $1,500. 
The insurance company appealed. 

The policy provided that the total concurrent insurance permitted, including 
the policy sued on, should not exceed $4,500. It further provided as follows: 
“This entire policy, unless otherwise provided by agreement indorsed hereon or 
added hereto, shall be void if the insured now has or shall hereafter make or 
procure any other contract of insurance, whether valid or not, on property covered 
in whole or in part by this policy. * * * ” 

Appellant’s first contention is that the court erred in refusing to give an in- 
structed verdict in its behalf because appellee carried more insurance on the prop- 
erty than was permitted by the above provision of the policy. The appellee con- 
cedes that at the time of the fire he carried insurance on the property to the 
amount of $6,500, but contends that the company had full knowledge of the 
amount of such insurance at the time it issued the policy and that it is now 
estopped to assert the provision of the policy prohibiting such additional insur- 
ance. The facts with reference to the alleged estoppel arose in this way: On 
February 19, 1929, the appellant, through its agent, Tom Cox, issued and delivered 
to the appellee its policy in the sum of $1,500, insuring the property against loss by 
fire for a period of one year. That policy limited the total insurance to $2,500. 
The remaining $1,000 insurance was carried in another company through Mr. 
Karner as agent. Said policy in the sum of $1,500 was renewed by appellant in 
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1930 by the issuance of a new policy and again in 1931, the last renewal being the 
policy on which this suit is based. Shortly after the issuance of the original policy 
in 1929, the appellee improved the property and informed Cox and Karner that 
he desired to carry additional insurance on the property. It was then mutually 
agreed between the appellee and Mr. Cox and Mr. Karner that additional insur- 
ance in the sum of $4,000 should be taken, $2,000 with Cox and $2,000 with Kar- 
ner. Accordingly, Karner issued additional policies for $2,000, and Cox, with full 
knowledge of that fact, issued other policies in other companies for $2,000, mak- 
ing the total insurance $6,500. This all occurred during the year 1929. It does 
not appear that at that time any indorsement was made on the policy thereto- 
fore issued by the appellant, permitting such additional insurance. It is not shown 
what amount of concurrent insurance was provided for in appellant’s renewal 
policy issued in 1930, but when this policy was renewed in 1931 it was so drawn 
as to limit the concurrent insurance to $4,500, instead of $6,500 as was actually 
carried. Each of the policies issued by Karner was a one-year policy and was 
renewed from year to year and was in force at the time of the fire, which occur- 
red on October 5, 1931. Two of the policies issued by Karner were renewed the 
last time after appellant had issued the policy sued on. 

[1-3] It is well settled that if at the time appellant issued the policy sued 
on its agent knew that appellee had taken out and was then carrying more 
insurance than was permitted by the terms of the policy, the appellant would be 
estopped to plead said provision of the policy as a defense herein. It would not 
be allowed to plead as a defense a provision of the policy which it knew was false 
at the time the policy was issued. Wagner v. Westchester Fire Ins. Co., 92 Tex. 
549, 50 S. W. 569; St. Paul Fire & Marine Ins. Co. v. Kitchen (Tex. Com. App.) 
271 S. W. 893; Springfield Fire & Marine Co. v. Whatley (Tex. Civ. App.) 279 
S. W. 287, par. 1, and cases there cited. It is clear that in 1929 while appellant 
was carrying a policy on the property in question its agent had knowledge of 
the fact that appellee had taken out and was then carrying $6,500 insurance on 


the property, and that said agent consented thereto. The insurance company was 
charged with notice thereof at the time it executed the renewal policy in 1930. It 
contends, however, that at the time it executed the renewal in 1931 it was not 
informed that the policies theretofore issued by Karner had been renewed and 


that it was not obligated to assume that such policies had been renewed. It ap- 
pears, however, that appellant, through said agent, renewed its policy in 1930 and 
again in 1931 without any request or information from appellee or any one else. 
Said agent issued each of said renewals for the same amount and collected the 
premiums therefor, but kept the policies in his possession. Appellee never saw 
either of said policies and never knew that either of them limited the concurrent 
insurance to $4,500. From these facts we think it is apparent that appellant’s agent 
must have necessarily issued the last policy with the same understanding and on 
the same information that he had at the time he issued the prior policy. The 
general rule is that, unless the contract is shown, the renewal will be presumed 
to have been issued upon the same information and subject to the same conditions 
known by the company to exist at the time the prior policy was issued. Cooley’s 
Briefs on Insurance (2d Ed.) vol. 2, p. 1409; 26 C. J. 110, § 109; Springfield Fire 
& Marine Co. v. Whatley (Tex. Civ. App.) 279 S. W. 287; Farley v. Spring 
Garden Ins. Co., 148 Wis. 622, 134 N. W. 1054, par. 4; Bickford v. Aétna Ins. Co., 
101 Me. 124, 63 A. 552, 8 Ann. Cas. 92; McKibban v. Des Moines Ins. Co., 114 
Iowa, 41, 86 N. W. 38. Since appellant’s agent knew when he issued the 1930 
policy that the appellee had concluded to carry and was carrying $6,500 insurance 
on the property, it must be presumed that he had the same information at the 
time he issued the policy sued on in 1931 and that it was agreeable with him for 
appellee to carry $6,500 insurance on the property. If appellant in the meantime 
had concluded to change the course previously pursued by it and to insist that 
appellee carry only $4,500 instead of $6,500, it should have_so informed the ap- 
pellee; and upon its failure to do so the appellee had a right to assume that the 
company was still pursuing the same course and that it had reinsured the prop- 
erty with the same understanding. Cooley’s Briefs on Insurance (2d Ed.) vol 
2, p. 1409. The jury found that the agent knew the amount of insurance carried 
on the property at the time the last policy was issued, and we think the verdict is 
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supported by the evidence. Since appellant’s agent, at the time he issued the 
policy sued on, was charged with knowledge that the provision limiting the con- 
current insurance to $4,500 was false, the company is estopped to plead said pro- 
vision as a defense. 

[4] Appellant further contends that even though it be charged with notice of 
the execution of the Karner policies which were in force at the time it issued its 
last policy, yet since two of the Karner policies expired and were renewed 
after appellant issued its last policy, this constituted the procurement of 
other contracts of insurance as prohibited by the above-quoted provision of its 
policy and appellant has a right to urge same as a defense herein. We do not 
understand this to be the rule. The general rule is that the taking of a policy of 
insurance in renewal of a prior policy known to the company to exist is not con- 
sidered the procurement of other contracts of insurance, but is merely the con- 
tinuation of existing contracts and does not violate such inhibition. Cooley’s 
sriefs on Insurance (2d Ed.) vol. 3, p. 2877; 14 R. C. L. 1139, § 321; Lewis v. 
Guardian Fire & Life Assur. Co., 93 App. Div. 157, 87 N. Y. S. 525; Hartford 
Fire Ins. Co. v. Redding, 47 Fla. 228, 37 So. 62, 67 L. R. A. 518, 110 Am. St. 
Rep. 118. 

[5] The policy provided: “This entire policy, unless otherwise provided by 
agreement endorsed hereon or added hereto, shall be void if the subject of insur- 
ance be a building on ground not owned by the assured in fee simple.” The ap- 
pellee did not own the lot on which the building was situated. The evidence 
shows, however, that at the time appellant issued the original policy on February 
19, 1929, its agent, Tom Cox, was informed that appellee did not own said lot and 
the jury found that he knew this fact at the time he issued the policy sued on. 
What has been said with reference to estoppel, in connection with the breach of 
the concurrent insurance provision, applies with equal force to the provision with 
reference to the ownership of the lot. The appellant was estopped to plead said 
provision as a defense to the suit on the policy. St. Paul Fire & Marine Ins. Co. 
vy. Kitchen (Tex. Com. App.) 271 S. W. 893. 

We believe, however, that the judgment must be reversed for another reason. 
The policy insured the appellee “against all direct loss or damage by fire, except 
as hereinafter provided, to an amount not to exceed $1500.00." It further pro- 
vided : 

“This company shall not be liable for loss caused directly or indirectly by in- 
vasion, insurrection, riot, civil war or commotion, or military or usurped power, 
or by order of any civil authority; or by theft; or by neglect of the insured to use 
all reasonable means to save and preserve the property at and after a fire or when 
the property is endangered by fire in neighboring premises; or (unless fire ensues 
and, in that event, for the damage by fire only) by explosion of any kind, or 
lightning; * * * 

“If a building or any part thereof fall, except as the result of fire, all insur- 
ance by this policy on such —— or its contents shall immediately cease.’ 

The only allegation made hy the appellee in his petition as to the cause of 
the loss was that while said policy was in force “said insured property being of 
the value of $9,384.98, it was destroyed and damaged to the extent of $9,234.98, as 
more fully shown by the attached list, marked ‘Exhibit A’ and made a part here- 
of, showing the cost price of said insured property, the value at the time of the 
fire and the salvage value after the fire.” The exhibit referred to was not attached 
to the petition. The petition did not allege specifically that the loss was caused 
by a fire nor that it did not occur as the result of one of the excepted causes. 
The court overruled the appellant’s general demurrer to the petition. Upon the 
trial of the case appellant introduced evidence tending to show that an explosion 
preceded the fire. No issue was submitted to the jury as to what amount of the 
loss was proximately caused by the fire, exclusive of that caused by the explosion 
or other excepted causes. 

There are numerous well-considered cases in this state which hold that where 
a policy of insurance insures against certain general hazards and then contains 
provisions seeking to limit the general liability thus assumed, it is not necessary 
for the insured to allege and prove that the loss did not arise under one of the 
excepted causes. It is said that these exceptions are exclusively for the benefit 
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of the insurer and are strictly matters of defense. Burlington Ins. Co. v. Rivers, 
) Tex. Civ. App. 177, 28 S. W. 453; Hartford Fire Ins. Co. v. Watt (Tex. Civ. 
App.) 39 S. W. 200 (writ refused) ; Ginners’ Mutual Underwriters v. Wiley & 
House (Tex. Civ. App.) 147 S. W. 629 (writ refused) ; East Texas Fire Ins. Co. 

Dyches, 56 Tex. 565; Allemania Fire Ins. Co. v. Fred, 11 Tex. Civ. App. 311, 
32 S. W. 243 (writ dismissed) ; Continental Casualty Co. v. Jennings, 45 Tex. 
Civ. App. 14, 99 S. W. 423; Employers’ Liability Assurance Corp. v. Rochelle, 13 
Tex. Civ. App. a 35 Ss. W. 869; Milwaukee Mechanics’ Ins. Co. v. Frosch (Tex. 
Civ. App. ) = S. W. 600; St. Paul Fire & Marine Ins. Co. v. Leste (Tex. Civ. 
App.) 187 S. W. 969. 

[6] However, the rule as recognized by our Supreme Court and enforced in 
this state is that where the general liability of the insurer is thus limited by the 
terms of the policy, the burden is on the insured to both allege and prove that 
the loss sustained by him comes within the general liability thus assumed by the 
insurer, and in addition that it does not come within any of the excepted causes. 
Pelican Ins. Co. v. Troy Co-op. Ass’n, 77 Tex. 225, 13 S. W. 980; Phoenix Ins. 
Co. v. Boren, 83 Tex. 97, 18 S. W. 484; Travelers’ Ins. Co. v. Harris (Tex. 
Com. App.) 212 S. W. 933; Coyle v. Palatine Ins. Co. (Tex. Com. App.) 222 
S. W. 973; International Traveler’s Ass’n y. Bettis, 120 Tex. 67, 35 S.W.(2d) 
1040; Washington Fidelity National Ins. Co. v. Williams (Tex. Com. App.) 49 
S.W.(2d) 1093; Fidelity-Phoenix Ins. Co. v. Two States Telephone Co. (Tex. 
Civ. App.) 289 S. W. 726; Northwestern National Ins. Co. v. Westmoreland 
(Tex. Civ. App.) 215 S. W. 471; Northwestern National Ins. Co. v. Mims 
(Tex. Civ. App.) 226 S. W. 738. 

[7] While the evidence in this case showed without dispute that a fire 
occurred and caused at least a part of the damages, there was evidence that an 
explosion preceded the fire and the court did not submit to the jury any issue 
as to the amount of the loss proximately caused by the fire. Since the burden 
was on the appellee to allege and prove that the loss was one which came within 
the terms of the policy and since the evidence did not establish beyond dispute 
that all of the loss complained of was proximately caused by a fire, exclusive 
of the explosion, the court was not authorized to enter a judgment for the 
appellee on the verdict of the jury without a finding by the jury as to the extent 
of the loss proximately caused by the fire alone. Such a finding was necessary 
to a recovery. Ormsby vy. Ratcliffe, 117 Tex. 242, 1 S.W.(2d) 1084; Dallas Hotel 
Co. v. Davison (Tex. Com. App.) 23 S.W.(2d) 708:  International-Great 
Northern R. Co. v. Casey (Tex. Com. App.) 46 S.W.(2d) 669: Bulin v. Smith 
(Tex. Com. App.) 1 S.W.(2d) 591; Federal Surety Co. v. Smith (Tex. Com. 
\pp.) 41 S.W.(2d) 210, at page 213, par. 11; Northwestern National Ins. Co. v. 
Mims (Tex. Civ. App.) 226 S. W. 738, par. 3. 

We do not wish to be understcod as holding that in all cases a petition which 
is otherwise good will he subject to a general demurrer for the mere failure 
to allege that the loss does not come within one of the excepted causes listed in 
the policy. In fact, if a copy of the policy is not attached to the petition and 
the petition does not otherwise disclose that the policy contains any exceptions to 
the general liability of the company, it would not appear from the face of the 
pleadings that there was any defect in the petition and the petition would be 
good as against a general demurrer. East Texas Fire Insurance Co. v. Dyches, 
36 Tex. 565. Whether or not in such case there would be a material variance 
between the pleadings and proof when such policy is offered in evidence, or 
whether or not the pleadings would be sufficient to support the verdict of the 
jury and judgment of the court, it is not necessary for us to determine at this 
time. What we do hold is that when the policy is introduced in evidence and it 
then becomes known that there are certain exceptions to the general liability of 
the company for a loss caused by fire, and especially when the evidence raises 
the issue that a part of the loss was caused by an explosion which preceded the 
fire (which is one of the excepted causes), the burden rests upon the insured 
to prove, and to secure a finding from the jury, that all of the loss for which a 
recovery is allowed was proximately caused by a fire within the terms of the 
policy. 

The other errors assigned will not likely arise in the same manner upon 
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another trial, and we therefore do not deem it necessary to discuss such assign- 
ments. 

For the reason above stated, the judgment of the trial court is reversed, and 
the cause remanded for a new trial. 

WESTCHESTER FIRE INS. CO. v. MADDOX. No. 1350. 
Court of Civil Appeals of Texas. Waco. May 4, 1933. 
Rehearing Denied June 15, 1933. 
60 Southwestern Reporter (2d) 1077. 
1. INSURANCE. 

Where fire insurance agent issued policy, knowing of and consenting to 
insured’s intended breach of provision limiting additional insurance, subsequent 
renewal of policy without request, where agent retained renewal policy, held 
presumably issued on same information and conditions existent when prior policy 
was issued, estopping insurer to plead breach of provision against additional 
insurance. 

(For other cases, see Insurance, Dec. Dig. § 646[5].) 

2. INSURANCE. 

Generally, mere notice to fire insurance agent of insured’s intention to take 
additional insurance, in violation of policy, does not estop insurer from setting 
up breach of provision limiting additional insurance. 

(For other cases, see Insurance, Dec. Dig. § 389[6].) 

3. INSURANCE. 

Fire insurance agent’s notice of insured’s intention to take additional insurance, 
in violation of policy, where agent consents to taking of additional insurance, 
binds insurer. 

(For other cases, see Insurance, Dec. Dig. § 389[6].) 

\ppeal from District Court, Limestone County; H. F. Kirby, Judge. 

Suit by J. F. Maddox against the Westchester Fire Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Reversed and remanded for a new trial. 

Thompson, Knight, Baker & Harris, and Hubert W. Smith, all of Dallas, 
and Lewis M. Seay, of Groesbeck, for appellant. 

W. M. White of Mexia, and L. W. Shepperd and J. E. Bradley, both of 
Groesbeck, for appellee. ' 

ALEXANDER, Justice. 


This is a companion case to that of American Insurance Co. vy. Maddox, 60 
S.W.(2d) 1074, this day decided. J. F. Maddox brought this suit against the 
Westchester Fire Insurance Company to recover on a fire insurance policy in the 
sum of $1,000, issued by defendant on February 18, 1931. The policy covered 
the machinery and equipment used in a cleaning plant. The insurance company, 
in addition to entering a general demurrer and a general denial, sought to avoid 
liability on the ground that more insurance was carried on the property than 
was permitted by the policy. The verdict of the jury and judgment of the 
court were for the plaintiff, and the defendant appealed. 


The policy provided that the total concurrent insurance, including the policy 
sued on, should not exceed $4,500, and further provided: “This entire policy, 
unless otherwise provided by agreement indorsed hereon or added hereto, shall 
be void if the insured now has or shall hereafter make or procure any other 
contract of insurance, whether valid or not, on property covered in whole or 
in part by this policy * * * .”. The appellee actually carried $6,000 insurance on 
the property in question, but the trial court held that appellant was estopped 
to set up a breach of the above provision of the policy as a defense to the suit. 
The issue of estoppel arose in this way: The appellant originally issued a policy 
on the property in question on February 18, 1929. This policy was issued by Phil 
Karner as appellant’s agent and provided for concurrent insurance in the sum of 
$2,500. At that time another company represented by Tom Cox had issued and 
was carrying another policy on the same property in the sum of $1,000. Karner 
knew that this policy was in force. Some time thereafter during the year 1929 
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appellee improved the property and desired to take out additional insurance 
\fter he conferred with Mr. Cox and Mr. Karner, it was agreed that $4,000 
widitional insurance should be taken out, $2,000 with Mr. Karner and $2,000 
with Mr. Cox. Accordingly, Mr. Karner issued another policy for $2,000, and a 
short time thereafter Mr. Cox issued another policy for $2,000, making the 
total insurance $6,000. It does not appear whether Mr. Karner indorsed on 
the original policy theretofore issued by appellant in 1929, a permit for such 
additional insurance. Thereafter each of said policies making up the total 
insurance of $6,000, including the policy theretofore issued by appellant, was 
renewed from year to year and was in force at the time of the fire on October 
5, 1931. The policy here sued on is a second renewal of the policy originally 
issued on February 18, 1929. It does not appear what concurrent insurance was 
provided for in appellant’s renewal policy issued in 1930, but the renewal issued 
in 1931 and here sued on only provided for concurrent insurance in the sum of 
$4,500. The jury, in answer to special issues, found that before appellant’s agent 
issued the policy sued on, Maddox informed appellant’s agent that he was going 
to take $2,000 additional insurance with Cox as agent and that appellant’s agent 
consented thereto. When appellant’s agent issued the renewal policy in 1930 
and again in 1931, he did not deliver either of said new policies to appellee, but 
kept each of them in his possession, and appellee never in fact knew that said 
policies limited the concurrent insurance to $4,500. Said agent issued each of said 
renewal policies without any request or communication from appellee and collected 
the premiums therefor. 


[1-3] We held in the case of American Insurance Company v. Maddox, 
supra, this day decided, that since the renewal policy was issued without any 
request or communication from the insured, it would be presumed, in the 
absence of a showing to the contrary, that the renewal was issued on the same 
information and subject to the same conditions known by the company to exist 
at the time the prior policy was issued. The holding therein controls in this case. 
Therefore, if at the time Karner issued appellant’s policy on the property in 1930 
he knew of or had consented to appellee’s taking an additional policy in the 
sum of $2,000 with Tom Cox, appellant was then estopped to plead a breach of 
the provision which limited the total insurance to $4,500, and it was likewise 
estopped to plead a breach of a similar provision in the policy issued in 1931, 
since said policy was issued upon the same information and subject to the same 
conditions as the former policy. 


The only material difference between the facts involved in the case of 
American Insurance Company vy. Maddox and the facts here involved is that 
in the former case the suit was upon a policy issued by Cox, who, at the time 
he was informed of and consented to the additional insurance, was definitely 
informed that the additional insurance had already been issued by Karner; 
whereas, in the case here under consideration, at the time the matter of 
additional insurance was discussed with Karner, the additional policy had not 
yet been issued by Cox. Karner was informed that an additional policy in the 
sum of $2,000 would be taken out with Cox. So far as the record shows, Karner 
was never thereafter informed that such additional policy had actually been 
issued by Cox. Upon these facts appellant asserts that its agent was without 
authority to accept notice of a mere intended breach of the provision of the 
policy. It is generally true that mere notice to the company’s agent of an inten- 
tion by the insured to take additional insurance in violation of the terms of the 
policy is not sufficient to estop the company; but it is also true that notice of an 
intention to take other insurance when consented to by the agent is sufficient to 
bind the company. It is said that the purpose of requiring notice of the taking 
of additional insurance is to enable the company to exercise its option to con- 
tinue or cancel its contract, and that a condition that other insurance shall not 
be obtained without the consent of the company is better fulfilled by obtaining 
the consent before than after the contract for additional insurance. Whether 
the other insurance is taken out before or after the consent is given is im- 
material so long as such consent is actually given. New Orleans Ins. Ass’n v. 
Griffin, 66 Tex. 232, 18 S. W. 505. Here the appellee is not relying upon mere 
notice of an intention to breach the concurrent insurance provision at some 
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indefinite date in the future, but predicates his plea of estoppel upon the fact 
that in 1929 appellant’s agent consented to the taking of additional insurance 
with knowledge of the fact that such consent would be acted upon by appellee 
and the further fact that thereafter appellant’s agent renewed said policy with 
knowledge that he had granted such consent. There is evidence in the record 
which not only shows that appellee informed appellant’s agent of his intention 
to take another policy with Mr. Cox, but that appellant’s agent consented there- 
to If appellant’s agent consented to the taking of additional insurance in 1929, 
it was his duty to indorse such consent upon the policy which was then in his 
possession, and when he thereafter renewed such policy he should have made a 
similar indorsement thereon or else informed appellee that the company would 
no longer consent to such additional insurance. There was sufficient evidence 
to support the plea of estoppel, and the court did not err in refusing to instruct 
the jury to return a verdict for the defendant. 

The case must be reversed, however, for another reason. The provision of 
the policy here sued on with reference to the general liability of the company 
and the exception of the company from losses brought about by certain excepted 
causes, and the pleadings, evidence, and charge of the court with reference 
thereto, were substantially the same as those in the case of American Insurance 
Co. v. Maddox. For the reasons therein stated, it becomes necessary to reverse 
and remand this case for another trial. There are numerous other errors as- 
signed, but these will not likely arise in the same manner upon another trial 
and we do not deem it necessary to discuss such assignments at this time. 

For the reasons herein stated, the judgment of the trial court is reversed, 
and the cause remanded for a new trial. 

CIOKEWICZ v. LYNN MUT. FIRE INS. CO. 
Supreme Court of Wisconsin. June 6, 1933. 
248 Northwestern Reporter 778. 
1. INSURANCE. . 

Cancellation, surrender, or rescission of fire policy by insured after loss has 
occurred does not exempt insurer from liability for such loss. 

(For other cases, see Insurance, Dec. Dig. §§ 243, 248.) 

2. INSURANCE. 

Where insured left fire policy with another insurance company to be 
delivercd to defendant insurer, thus making the other company his agent, and 
it held policy until after fire, so that insured’s intent to cancel was never made 
manifest to defendant, policy was not canceled. 

(For other cases, sec Insurance, Dec. Dig. § 240.) 

3. INSURANCE. 

Where fire policy required notice of loss, but did not provide that failure to 
give notice within time limited would work forfeiture, failure to give notice as 
stipulated merely postponed maturity of claim. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

{ INSURANCE. 

Valued Policy Law applicd where fire policy provided that insurer should 
not be liable for greater proportion of loss than amount insured should bear 
to whole insurance covering property (St. 1931, § 203.21). 

(For other cases, see Insurance, Dec. Dig. § 500.) 

5. INSURANCE. 

Statute respecting recovery where there is condition in fire policy respecting 
other insurance did not apply where policy provided that insurer should not be 
liable for greater portion of loss than amount insured should bear to whole insur- 
ance (St. 1931, § 203.215). 

St. 1931, § 203.215, provides that whenever condition is included in any 
fire policy that unless provided by agreement in writing added thereto 
insurer shall not be liable for loss occurring while insured shall have any 
other contract of insurance on property, such other insurance shall never- 
theless not operate to relieve insurer from liability for loss occurring 
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while insured shall have such other insurance, and that subject to all 

other terms and conditions of policy insurer is liable for its proportionate 

share or any such loss or damage, but that in no event should insured be 
entitled to recover sum greater than his actual loss or damage. 

(For other cases, see Insurance, Dec. Dig. § 504.) 

6. INSURANCE. 

Insured held entitled to recover full amount of fire policy under Valued 
Policy Law, though he had received some insurance from another company and 
total recovery would exceed value of property (St. 1931, § 203.21). 

(For other cases, see Insurance, Dec. Dig. § 500.) 

7. INSURANCE. 

Valued Policy Law sheld valid (St. 1931, § 203.21). 

(For other cases, see Insurance, Dec. Dig. § 4.) 

Appeal from a judgment of the Circuit Court for Clark County; R. S. 
Cowie, Circuit Judge. 

Action by John Ciokewicz against the Lynn Mutual Fire Insurance Company. 
From a judgment dismissing the complaint, plaintiff appeals—[By Editorial Staff]. 

Reversed and remanded, with directions. 

Action begun August 13, 1932; judgment entered December 29, 1932. Fire 
insurance. On January 22, 1930, the defendant issued a policy of inusrance cover- 
ing a barn owned by the plaintiff in the sum of $1,400, for the period of five 
years. In the month of July, 1931, plaintiff. desired additional insurance, which 
the defendant refused to furnish. Plaintiff then applied for insurance in the 
American Insurance Company and on the 22d day of July, 1931, received a policy 
for $1,900. 

The trial court found that at the time the application was made by the 
plaintiff to the American Insurance Company, the plaintiff delivered the policy 
issued by the defendant company to the agent of the American Insurance Com- 
pany with directions to deliver the same to the secretary of the defendant com- 
pany. The barn was destroyed by fire on November 11, 1931. December 22, 1931, 
the plaintiff wrote a letter to the defendant which was received by the defendant 
on December 24, 1931, in which plaintiff stated: “I am cansling my policy for 
I dont intend to pay any longer.” The envelope inclosing the letter also contained 
the policy involved in this action. 

The policy issued by the defendant to the plaintiff provided that in case of 
loss immediate notice should be given to the company by the insured. No notice 
was given to the defendant until December 29, 1931, and proofs of loss were 
not filed until June 7, 1932. It further appears that the plaintiff in his application 
for insurance to the American Insurance Company stated that there was no other 
insurance on the property. 

Upon these and other facts found by the trial court, judgment was entered 
dismissing the plaintiff's complaint, from which the plaintiff appeals. 

Herman Leicht, of Medford, for appellant. 

Rush & Devos, of Neillsville, for respondent. 

RosENBERRY, Chief Justice. 

[1] It is contended that the facts found by the trial court do not constitute 
an effective cancellation of the policy issued by the defendant to the plaintiff. 
Upon this branch of the case the material facts are as follows: Defendant’s policy 
was issued January 22, 1930; application to the American Insurance Company 
was made upon which a policy was issued on July 22, 1931. The plaintiff left with 
one Vinger, agent of the American Insurance Company, his policy with the 
defendant company, with the understanding that it was to be sent to the defend- 
ant company. After the issuance of the policy by the American Insurance Com- 
pany, Vinger permitted the policy in the defendant company to lie on his desk, 
where it was when the barn was destroyed by fire on November 11, 1931. The 
plaintiff then procured possession of the policy and on December 22, 1931, mailed 
it to the defendant with a letter in which he stated: “I am cansling my policy for 
I dont intend to pay any longer.” 

It appears from the facts stipulated that the plaintiff had notice of an assess- 
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ment in July, 1931, at the time negotiations were pending for the issuance of the 
American Insurance Company policy, to which he paid no attention and so far 
as the record shows was not paid. Upon receipt of plaintiff's letter containing 
the policy, the defendant company did nothing. On December 30, 1931, plaintiff's 
attorney wrote a statement of facts as he understood them and among other 
things, in the letter to the defendant, said: “Also whether you will ask or waive 
proofs of loss, without of course waiving any defense you may have as to lia- 
bility of any other sort. And advise me what position you take as to this loss.” 

In response to this letter, the defendant company wrote under date of Janu- 
ary 4, 1932, as follows: 

“Replying to your letter of December 30 relative to Mr. John Ciokiewicz of 
Thorp, we wish to inform you that the American Insurance Company has called 
at our office relative to this loss under very peculiar circumstances. As I gathered 
the story, their agents twisted our policy on the assured’s place and placed one 
of their own in the amount of $1900 on the barn. They say that they can rebuild 
the barn for some eight or nine hundred dollars and their desire was to get me 
to admit liability in order to escape the provisions of the valued policy law. [ 
told them flatly that under the circumstances our company would deny liability 
in this case as our defense, if sued, is absolutely watertight. The understanding 
which you have of this case and our relation to it is correct as far as I am able to 
determine.” 

Apparently plaintiff's attorney wrote defendant company requesting copy of 
the policy, for on April 8, 1932, the defendant wrote plaintiff’s attorney as 
follows: 

“We have your letter of April 6 with reference to the Ciokewicz policy and 
in accordance with your request, we are sending you herewith a copy of such 
policy. 

“Under the policy of this man a proof of loss is required and we think this 
policy holder should furnish a proof of loss. 

“It occurs to me that it would be advisable for vou to commence action 
against the American Insurance Company and require them to interplead the Lynn 
Mutual Insurance Company.” 

Apparently in response to this letter proofs of loss were furnished, for on 
June 14, 1932, the defendant wrote plaintiff’s attorney as follows: “We are 
herewith returning the proof of loss sent us by you on John Ciokewicz. We cannot 
accept this proof of loss at this late date because we claim that no liability exists 
as the policy was not in force at the time of the loss and notice of the loss was 
not given in compliance with the rules and regulations of our company.” 

The plaintiff on adverse examination otherwise than as a witness at the trial 
stated that at the time the fire occurred, November 11, 1931, he believed he did 
not have any insurance with the Lynn Mutual Fire Insurance Company. The 
policy issued by the defendant company had the following provision with refer- 
ence to termination: “Any member of such corporation may withdraw therefrom 
at any time by giving notice in writing to the secretary, or in his absence to the 
president thereof, and paying his share of all claims then existing against such 
corporation. = ae 

It is clear from these facts that at the time of the fire, the defendant com- 
pany had no notice of anything respecting cancellation, surrender, or rescission of 
the policy of insurance. There was at the time of the fire no termination of the 
centract because the defendant had not given notice as he was required to do by 
the provisions of the policy. 


The rights of the parties became fixed when the loss occurred. An agreement 
of the parties and the return of a pro rata unearned premium will not exempt 
an insurer from liability for loss which had previously occurred while the policy 


was in force. Duncan v. N. Y. M. Ins. Co., 138 N. Y. 88, 33 N. E. 730, 20 L. R. A. 
386. 


[2] One party may breach the contract and thereby substitute payment o! 
damages for the performance stipulated in the contract. An attempt to cancel, 
surrender, or rescind may amount to a breach for the reason that it may be 
held to be evidence of a refusal to further perform. In this case the insured 
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intended to give notice when he left the policy with the agent. of the American 
Insurance Company for delivery to the defendant, thereby for that purpose mak- 
ing that agent his own agent. His agent failed to carry out his principal’s instruc- 
tions. His intent was never made manifest to the defendant. Suppose that in the 
situation that existed down to the time of the fire, the defendant company had 
brought an action on account of premium or assessment due it; no one would 
suppose that the conduct of the insured in leaving the policy with a person to be 
delivered to the defendant, but who in fact never delivered or notified the defend- 
ant, operated to terminate the policy and relieve the insured from liability. See 
McAllister v. New England Mutual Life Ins. Co., 101 Mass. 558, 3 Am. Rep. 
404, 3 Williston on Contracts, pars. 1826, 1879. 

[3] It is next contended on behalf of the defendant that failure to give 
notice of the fire as required by the policy defeats plaintiff's right to recover. 
The policy contained the following provision: “If fire occur the insured shall 
give immediate notice of any loss thereby either verbally or in writing,” ete. 
Article 2, § 5, of the by-laws provides: “When any member of this company 
shall sustain a loss or damage for which the company is liable, he should im- 
mediately notify the president or secretary, giving his location” etc. 

No formal notice of loss was given, but on December 30th, forty-nine days 
after the fire, plaintiff's attorney wrote the defendant company a letter which 
contained notice of loss and a full statement of the situation with respect to the 
attempted cancellation. The policy contained no provision for forfeiture for fail- 
ure to give notice as required by the terms of the policy or the by-laws. If a 
policy requires notice to be given but contains no provision to the effect that failure 
to give notice within the time limited works a forfeiture of the policy, failure to 
give notice as stipulated does not work a forfeiture, but merely postpones the 
maturity of the claim under the policy. Vangindertaelen v. Phenix Ins. Co., 82 
Wis. 112, 51 N. W. 1122, 33 Am. St. Rep. 29; Fratley v. Phenix Ins. Co., 95 


Wis. 618, 70 N. W. 828 (Proofs of loss), Klingler v. Ins. Co., 193 Wis. 72, 213 
N. W. 669 (Proofs of loss). See 14 R. C. L. 1328 and cases cited; 26 C. J. 673 
and cases cited. 


[4] The policy issued by the defendant contained the following clause: “This 
Company shall not be liable under this policy for a greater proportion of any 
loss on the described property or for loss by an expense of removal from 
premises endangered by fire, than the amount hereby insured shall bear to the 
whole insurance, covering such property.” It is contended by the defendant that 
in view of this provision in the’ policy, the so-called Valued Policy Law, section 
203.21, which provides: “Whenever any policy of insurance is written to insure 
real property and the property insured is wholly destroyed, without criminal 
fault on the part of the insured or his assigns, the amount of the insurance 
written in such policy shall be taken conclusively to be the true value of the 
property when insured and the true amount of loss and measure of damages when 
destroyed,” does not apply in this case. However, this court has held to the con- 
trary. Oshkosh Gas-Light Co. v. Germania Ins. Co., 71 Wis. 454, 37 N. W. 819, 
5 Am. St. Rep. 233; Eck v. Netherlands Ins. Co., 203 Wis. 515, 234 N. W. 718. 

[5] As further supporting its position, the defendant cites section 203.215 of 
the Statutes, enacted in 1929, which provides: “Whenever a condition is included 
in any fire insurance policy issued in this state that unless provided by agreement 
in writing added thereto the insuring company shall not be liable for loss or 
damage occurring while the insured shall have any other contract of insurance, 
whether valid or not, on property covered in whole or in part by such policy, 
such other or additional insurance, whether with or without knowledge of the 
insuring company, shall nevertheless not operate to relieve the insuring company 
trom liability for loss or damage occurring while the insured shall have such 
other contract of insurance, whether valid or not. Subject to all other terms and 
conditions of its policy, each insuring company shall be liable for its proportion- 
ate share of any such loss or damage, but in no event shall the insured be entitled 
to recover from any or all of such insuring companies a sum greater than his 
actual loss or damage.” It is obvious that section 203.215 does not apply in this 
case for the reason that the policy issued by the defendant company contains no 
condition which releases the defendant from liability while there is other insur- 


. 
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ance on the same property. Since by the terms of the policy section 203.215 is 
not applicable, we shall not undertake to determine whether section 203.215 
operates to limit recovery under the Valued Policy Law, or whether, as claimed 
by the plaintiff, it applies only in cases where the loss is partial and not where 
the loss is total. 

[6, 7] It is further argued that the plaintiff having already been paid $1,300 
by the American Insurance Company, if he be now permitted to recover the 
amount named in the policy of the defendant, his total recovery will exceed the 
value of the property. This is no doubt true. Most insurers protect themselves in 
a situation of that kind by including in their policies a provision that the insurer 
shall not be liable for loss or damage occurring while the insured shall have any 
other contract of insurance, etc., in which event section 203.215 appears to be 
applicable. The provisions of the valued policy law are valid and we perceive no 
reason why the law does not apply in this case. Fox v. Milwaukee Mechanics 
Insurance Co. (Wis.) 246 N. W. 511. Courts cannot suspend the operation of 
statutes merely because an unexpected result may work out in a particular case. 
The Valued Policy Law being applicable, it being stipulated that the property 
was totally destroyed and the fire was accidental, the plaintiff should have had 
judgment for the amount named in the policy, $1,400, with interest. 

Judgment appealed from is reversed, and cause remanded, with directions to 
enter judgment for the plaintiff as indicated in this opinion. 
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VANCOUVER LUMBER COMPANY, Limited v. HOME INS. CO. 
District Court, S. D. New York. March 27, 1933. 


3 Federal Supplement 414. 
1. INSURANCE. 

In so far as printed institute cargo clause in marine policy is inconsistent with 
deck load clause stamped on policy, deck load clause must prevail. 

(For other cases, see Insurance, Dec. Dig. § 149.) 

2. INSURANCE. 

Insurer’s promise, in printed institute cargo clause in marine policy, to pay 
special charges for which insurer would be liable under policy covering particular 
average, notwithstanding cargo was warranted free from particular average, held 
not eliminated as to deck load by deck load clause, stamped on policy, containing 
no such promise. 

Institute cargo clause consisted of single sentence containing the war- 
ranty, certain conditions, and an express promise to pay landing, ware- 
housing, forwarding, and special charges, if incurred, for which under- 
writers would be liable under policy covering particular average; and deck 
load clause likewise consisted of one sentence stating the warranty and 
enumerating different conditions, but containing no specific promises to 
pay. 

(For other cases, see Insurance, Dec. Dig. § 478.) 

3. INSURANCE. 

Printed institute cargo clause in marine policy and deck load clause stamped 
on policy held intended to be construed together so far as possible. 

Policy contained typewritten provision that institute cargo clause was 
to apply “as per attached. Deck load clause to apply as per stamp.” 

(For other cases, see Insurance, Dec. Dig. § 149.) 

4, INSURANCE. 

\mbiguity in marine policy prepared by insurer should be construed most 
strongly against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

In Admiralty. Suit by the Vancouver Lumber Company, Limited, against the 
Home Insurance Company on policy of marine insurance to recover forwarding 
and other special charges incurred in connection with portion of a cargo forwarded 
from a port of distress. Trial was had on a stipulation of facts which may be 
deemed to constitute the formal findings of the court. 

Decree for libelant. 

Lord, Day & Lord, of New York City (George de Forest Lord and Jesse Hoyt, 
both of New York City, of counsel), for libelant. 

Bigham, Englar, Jones & Houston, of New York City (Martin Detels, of New 
York City, of counsel), for respondent. 

FRANK J. CoLEMAN, District Judge. 

The only question presented is as to the construction of the policy of insur- 
ance, whether a deck load clause stamped on the policy eliminates certain express 
provisions of a printed institute cargo clause. The libelant was the owner of a 
large shipment of shingles loaded on the steamer Torvanger at Vancouver, B. C., 
ior carriage to Charleston, S. C., some of which were stowed in the hold and 
some on deck. In distress the steamer stopped at Balboa where it was necessary 
to remove part of her deck load and forward it by another vessel. Special char- 
ges were incurred for storing, handling, and forwarding the portion of the deck 
load removed at Balboa, and in the average adjustment these in the amount of 


$1,936.40 were allocated against the libelant which now sues its insurer to recover 
them. 


_ The policy has a printed institute cargo clause which reads: “9. Warranted 
Iree from Particular Average, unless the vessel or craft be stranded, sunk or 
burnt, but notwithstanding this warranty the Assurers are to pay the insured 
value of any package or packages which may be totally lost in loading, tranship- 
ment or discharge, also for any loss of or damage to the interests insured which 
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may reasonably be attributed to fire, collision or contact of the vessel and/or craft 
and/or conveyance with any external substance (ice included) other than water, 
or to discharge of cargo at port of distress, also to pay landing, warehousing, for- 
warding and special charges if incurred for which Underwriters would be liable 
under a policy covering Particular Average.” 

Stamped in ink on the policy is a deck load clause reading: “Deck load is war- 
ranted free from Particular Average unless directly resulting from stranding, 
sinking, burning or collision with another ship or vessel, but including risk of 
jettison and the washing overboard, irrespective of percentage.” 

The question presented is what effect the deck load clause has upon the por- 
tion of clause 9 reading: “But notwithstanding this warranty the Assurers are 
* * * also to pay landing, warehousing, forwarding and special charges if incurred 
for which Underwriters would be liable under a policy covering Particular Aver- 
age. 

[1] The deck load was insured under the policy, and all of clause 9 would ap- 
ply to it in the absence of the deck load clause. The express promise to pay for- 
warding and other special charges would make the respondent liable in this suit if 
the quoted portion of clause 9 remains applicable to the deck load. No part of 
clause 9 was canceled because it remains in full force in relation to the under deck 
cargo; but the deck load clause was superimposed upon it and must prevail in so 
far as there is any inconsistency between the two. 

[2] Clause 9 consists of a single sentence divided only by commas, and em- 
bodies, first, the warranty; second, the conditions of it; and, third, express prom- 
ises by the insurer to pay certain items, notwithstanding the warranty. The deck 
load clause likewise consists of one sentence stating the warranty and enumerating 
different conditions, but containing no specific promises to pay. The conditions of 
the warranty as enumerated in the two clauses are inconsistent, but we are not 
concerned with them. The promise to pay the forwarding charges is not contra- 
dicted in the deck load clause, and there is no essential inconsistency between the 
two. 

[3, 4] The respondent contends that there was evidenced a mutual intention to 
substitute the deck load clause for the entire clause 9 as to cargo carried on deck, 
but no such intention was specifically expressed. All that was said in this regard 
as to the relation between the two clauses was typewritten on the policy as follows: 
“Institute cargo clauses 1921 to apply as per attached. Deck load clause to apply 
as per stamp.” They were intended to be construed together as far as possible, 
and I am unable to see any intention to eliminate the parts of clause 9 which are 
not inconsistent with the deck load clause. Since respondent prepared the con- 
tract, any ambiguity should be construed more strongly against it. 

Decree for libelant. 


STANDARD OIL CO. OF NEW JERSEY v. UNIVERSAL INS. CO. 
District Court, S. D. New York. March 21, 1933. 
3 Federal Supplement 564. 
1. INSURANCE. 

_ Amount obtained in liability limitation proceedings held apportionable between 
shipper and insurer, issuing policy to shipper as consignee’s agent, in ratio of 
insured value of lost cargo to its actual value as established in such proceedings. 

(For other cases, see Insurance, Dec. Dig. § 606[3].) 
In Admiralty. Libel by the Standard Oil Company of New Jersey, as. agent 
for the British Mexican Petroleum Company, Limited, against the Universal 


Insurance Company. On libelant’s motion for final decree on the pleadings and 
stipulation of facts. 


Decree for libelant. 

Kirlin, Campbell, Hickox, Keating & McGrann, Charles R. Hickox and 
Clement C. Rinehart, all of New York City, for libelant. 

Single & Hill and Loring R. Lecraw, all of New York City, for respondent. 

Gopparb, District Judge. 

This is a motion by libelant for final decree on the pleadings herein and the 
stipulation of facts entered into between counsel for the respective parties. 
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On November 2, 1929, the Standard Oil Company of New Jersey shipped a 
cargo of fuel oil in bulk on the steamer Inverurie from Baytown, Tex., for 
English ports where the cargo was to be delivered to the British Mexican 
Petroleum Company, Limited. On November 12, 1929, the respondent, the Univer- 
sal Insurance Company, Limited, issued a policy of marine insurance to the libel- 
ant, the Standard Oil Company of New Jersey, “as agents on account of whom 
it may concern” covering the Inverurie’s cargo which was valued in the policy 
at $41,800. When the Inverurie was nearing Liverpool, the steamer Palacio col- 
lided with her and as a result of the collision the Inverurie lost 2,131.73834 tons 
of cargo of which the insured value was $10,476.43. After the collision, certain 
extraordinary expenses were incurred in connection with saving the Inverurie and 
her cargo which constituted a general average expense against the vessel and her 
cargo. There were also expenses for salving leaking oil, surveys, etc. In conse- 
quence of the loss of cargo and the general average and other expenses, the 
libelant, as agent for the British Mexican Petroleum Company, Limited, became 
entitled to recover from the respondent the sum of $12,583.41 under the insurance 
policy. Subsequent to the collision the owners of the Palacio instituted limitation 
of liability proceedings in England and the Palacio was found to be solely at 
fault for the collision. However, the fund paid into court by the owners of the 
Palacio in those proceedings was sufficient to pay but 44.756 per cent. of the 
claims proved and allowed against the Palacio including the claim for loss of 
cargo on the Inverurie. The claim for the loss of cargo filed by the British 
Mexican Petroleum Company, Limited, and allowed in the limitation proceedings 
fixed the actual value of the 2,131.73834 tons of cargo lost in the collision at 
$23,738.69 and the amount received by the British Mexican Petroleum Company, 
Limited, from the limitation fund on account of lost cargo was $10,624.39. 

The contention of the libelant is that the recovery of $10,624.39 should be 
apportioned between the libelant as assured and the underwriter in the ratio that 
the insured value of the lost cargo bore to its actual value as established in the 
limitation proceedings, and the respondent contends that all of this $10,624.39 up 
to $10,476.43 insured value should be credited to the respondent against its 
liability under its policy. It is conceded by both parties that a decree should be 
entered in favor of the libelant and that if the court finds that the libelant’s con- 
tention is correct, it is entitled to a decree of $7,095.59, and that if the court finds 
that the respondent’s contention is right then the libelant is entitled to a decree 
of $1,361.46. These figures also take into consideration credits which respondent 
concededly is entitled to for sums recovered from Palacio by libelant on account 
of expenses incurred by libelant in reconditioning and salving oil, survey fees, etc. 

[1] It seems to me that the British Mexican Petroleum Company, Limited, 
is to be regarded as a coinsurer to the extent of the excess of the actual value 
over the insured value stated in respondent’s policy and consequently . that the 
amount obtained in the limitation proceedings from the Palacio should be appor- 
tioned between the libelant and the respondent insurance company in the ratio 
that the insured value of the lost cargo bore to its actual value as established in 
the limitation proceedings. 

The principles to be applied to the case at bar are determined by the Supreme 
Court in its recent decision in Gulf Refining Company v. Atlantic Mutual Insur- 
ance Company, 279 U. S. 708, 49 S. Ct. 439, 73 L. Ed. 914, where a cargo of 
gasoline which was shipped on the tanker Gulflight had been insured against war 
risks under policies which valued her cargo at $212,000. The Atlantic Mutual 
Insurance Company, one of the underwriters, issued a policy for about 13 per 
cent. of the risk at the insured valuation. During the voyage, the Gulflight was 
damaged by a torpedo in consequence of which damages and expenses of 
$49,088.04 was assessed against the cargo on the basis of the actual value of her 
cargo at destination, which value was found to be $417,000. The insured claimed 
from the Atlantic Mutual Insurance Company 13 per cent. of the full contribution 
due from the cargo in general average. The underwriters contended that the 
cargo owner was a coinsurer of the cargo with the underwriters and that the 
amount of the cargo owner’s interest was the excess of the actual value over the 
insured value, and therefore that the underwriters were liable only for that 
portion of the total general average which the insured value bore to the sound 
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value. The underwriters’ contention was upheld by the Supreme Court, and Mr. 
Justice Stone said: 

“The sole question presented here is whether, in adjusting a general average 
loss upon cargo insurance under a valued policy, the insured is coinsurer to the 
extent that the sound value of the cargo at the time of contribution exceeds its 
agreed value, or, stated in somewhat different form, whether the effect of a 
valued policy on cargo, in limiting the liability of the insurer, is the same in a 
case of a general average as of a particular average loss. It has long been the 
accepted rule that in the case of a partial loss of cargo insured under a valued 
policy * * * the insured, in case of increase or decrease in its value, recovers 
that proportion of his loss which the agreed value * * * hears to the sound 
value. In case of an increase in value, his recovery is thus limited as though he 
were a coinsurer. [Cases cited.]| * * * The coinsurance principle, long and 
consistently applied in the case of particular average losses under both open and 
valued policies, gives a reasonable and equitable effect to the stipulation fixing 
value, consonant with principles generally applicable to marine insurance. It may 
be applied to general average contributions with like effect and with added con- 
sistency and harmony in the law. * * * In every particular average adjust- 
ment the insurer may rely on the sound value of the cargo in order to establish 
the extent to which the insured is a coinsurer. It is true that a general average 
contribution is always determined and stated in terms of money and so the insured 
may establish his loss merely by proof of its amount, but his contribution is itself 
based upon sound value which entered into its computation, and its amount for all 
practical purposes, as in the case of particular average is increased in proportion 
to the excess of sound value over agreed value, see S. S. Balmoral Co. v. Marten 
(1902) App. Cas. 511, 514, 515. We perceive no reason why his recovery may 
not likewise be reduced accordingly.” 

That the Gulf Refining Company vy. Atlantic Mutual Insurance Company was 
a case involving general average does not make it any the less applicable to the 
case at bar (one of particular average) for as Mr. Justice Stone in his opinion 
states a similar rule had always existed in partial loss of cargo. The situation in 
Gulf Refining Company vy. Atlantic Mutual Insurance Company is the converse 
of that presented in the case at bar. In Gulf Refining Company v. Atlantic Mutua! 
Insurance Company the underwriter invoked the principle of coinsurance to reduce 
a claim under the policy and to compel the insured to bear such proportion of the 
general average loss as the excess of the actual value of the goods over the value 
in the policy bore to the actual value of the risk. While in the case at bar, the 
insured invokes the same principle of coinsurance so that it may share in a 
recovery in the same proportion as the insured was required to share in the loss 
in the Gulf Refining Company vy. Atlantic Mutual Insurance Company. In Gulf 
Refining Company vy. Atlantic Mutual Insurance Company the general average 
contribution was based on_ the 


actual value of the cargo which was about twice 
the insured value. 


It also appears that the respondent itself invoked the benefit of the coinsut 
ance rule established in Gulf Refining Company v. Atlantic Mutual Insurance 
Company to reduce its liability for the general average contribution that became 
due on the portion of the Inverurie’s cargo discharged at Liverpool. At that time 
libelant’s principal paid a total contribution equivalent to $454.17 with respect to 
the cargo saved and this contribution was based on a higher actual value of th 
cargo than the insured value with the result that the respondent is paying on 
account of general average only $207.10 which is its share determined by the 
ratio of the insured velue of cargo saved to the actual value arrived at in assess- 
ing the contribution. So that libelant’s principal has borne the difference between 
$454.17 and $207.10 or $247.07 for the reason that libelant’s principal was coisurer 
with the respondent. . 

Respondent has cited several cases in support of its contention including 
North of England v. Armstrong, 5 Q. B. 244; Thames & Mersey Marine Insur- 
ance Company v. British & Chilian S. S. Co., 2 K. B. 214, and some others. How 
ever, these cases deal with losses on hull policies and a different rule exists 
between cargo and hull losses. : “ 

The rule and the reasons therefor are found in International Navigation Co. 


es 
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y. Atlantic Mutual Insurance Co. (D. C.) 100 F. 304, affirmed (C. C. A.) 108 F. 
987: also Gulf Refining Company y. Atlantic Mutual Insurance Company, supra. 

[2] For the reasons above mentioned, the libelant is entitled to a decree for 
$7,095.59 with costs. However, as it appears that an offer of compromise made on 
December 23, 1930, by respondent of $1,213.50 was held under advisement by 
libelant until May, 1931, interest will not be allowed on this $1,213.50 for the period 
between December 23, 1930, and May 1, 1931. 

HANSEN v. CONTINENTAL INS. CO. OF CITY OF NEW YORK. 

Court of Appeals of New York. May 31, 1933. 
186 Northeastern Reporter 420. 

1. INSURANCE. 

Marine insurance policy held to indemnify owner of vessel against loss for 
money paid in satisfying judgment recovered by seaman for injuries (Insurance 
Law, $§ 109, 150; Jones Act § 33 [46 USCA § 688]). 

(For other cases, see Insurance, Dec. Dig. § 490.) 

2. INSURANCE. 

Law establishing standard provisions for liability policies held to apply to any 
policy issued by stock company authorized to insure against liability for personal 
injuries whether on land or sea (Insurance Law, § 109). 

(For other cases, see Insurance, Dec. Dig. § 133[1].) 

Appeal from Supreme Court, Appellate Division, Second Department. 

Action by Harry Hansen against the Continental Insurance Company of the 
City of New York. From an order of the Appellate Division (237 App. Div. 
905, 262 N. Y. S. 895), affirming an order of the Supreme Court denying defend- 
ant’s motion for judgment dismissing the complaint upon the ground it did not 
state facts sufficient to constitute a cause of action, defendant appeals. 

\ffirmed. 

The following questions were certified: 

“1. Does the complaint state facts sufficient to constitute a cause of action? 

“2. Does section 109 of the Insurance Law of this State apply to the contract 
of insurance on which the cause of action set forth in the complaint is based, a 
copy of the policy being annexed to the complaint ¢” 

Millard F. Tompkins and Arthur M. Boal, both of New York City, for 
appellant. 

Ira A. Campbell and Roger B. Siddall, both of New York City, for American 
Steamship Owners’ Mut. Protection & Indemnity Ass’n, Inc., amicus curiz. 

Sol Gelb and Emanuel Friedman, both of New York City, for respondent. 

Croucn, Judge. 

[1, 2] Defendant, a domestic insurance corporation, issued to the owner oi 
the vessel Mascot a policy of “marine insurance,’ as that term is defined in 
section 150 of the Insurance Law (Consol. Laws, c. 28). Plaintiff, a member of 
the crew of the Mascot, was injured as a result of an explosion which occurred 
upon said vessel. In an action brought under the Jones Act (§ 33, 46 USCA § 
688) in a federal court, plaintiff recovered a judgment against the owner. Execu- 
tion was returned wholly unsatisfied by reason of the insolvency of the owner. 
This action was brought to recover from the insurer the amount of that judg- 
ment not exceeding the amount of the policy. The complaint herein is attacked 
for insufficiency, upon the ground that the policy was one to indemnify against 
loss, as distinguished from one to indemnify against liability, and that section 109 
of the Insurance Law is not applicable to policies issued pursuant to section 150 
of the Insurance Law. 

If the policy indemnified the owner against loss, that is, for money actually 
paid by him in satisfaction of the judgment recovered by plaintiff, then we are 
of the opinion that the complaint is sufficient. Brustein v. New Amsterdam Cas- 
ualty Co., 255 N. Y. 137, 142, 174 N. E. 304. It is true that section 109, when 
originally enacted, applied only to policies issued by casualty companies. Subse- 
quent amendment of the section, however, made its provisions, in terms, applicable 
to all policies of insurance against loss or damage resulting from an accident to 
or an injury suffered by an employee or other person for which the person insured 
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is liable. No good reason is suggested for assuming that the provisions of section 
109 were not intended to apply to any policy issued by a stock company, then or 
thereafter authorized to insure against liability for personal injuries, whether on 
land or sea. We are not now called upon to deal with like insurance issued by 
companies incorporated under section 162 of the Insurance Law. 

By the Laws of 1921, chapter 236, section 150 of the Insurance Law was 
amended for the express purpose of authorizing marine insurance companies to 
give complete coverage by insuring, not only against all perils of the sea, but 
against all hazards or liabilities, including personal injury liability, arising out of 
or in connection with the constructon, repair, operation, maintenance, or use of the 
subject-matter of such insurance. That the traditional contract of marine insur- 
ance was one of indemnity for money actually paid or loss actually suffered, is 
no reason for exempting ‘such policies from the operation of section 109, when 
the companies issuing marine insurance chose to insure against loss arising from 
personal injuries. The same considerations of fairness and public policy which 
originally led to the enactment of section 109 of the Insurance Law (cf. Vance on 
Insurance [2d Ed.], § 178; Roth v. National Automobile Mutual Casualty Co., 
202 App. Div. 667, 195 N. Y. S. 865), apply no less to the liability features of 
marine policies than to the policies originally contemplated by that section. To 
those considerations may be added the desirability of uniformity in that type of 
insurance. To standardize policies in that field was an essential object of the 
legislation. 

The order should be affirmed, with costs, and questions certified answered in 
the affirmative. 

Pound, C. J., and Crane, Lehman, and O’Brien, JJ., concur. 

Kellogg and Hubbs, JJ., not sitting. 

Ordered accordingly. 
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PALMQUIST v. STANDARD ACC. INS. CO. No. 602. 
District Court, S. D. California, N. D. March 25, 1933. 
3 Federal Supplement 356. 
1. INSURANCE. 


That insured failed to answer question in application for accident policy 
whether he agreed that falsity of any statement should bar recovery if made with 
intent to deceive or materially affecting acceptance of risk or hazard assumed held 
immaterial; question merely calling attention to statutory law (St. Cal. 1917, p. 
964, § 6). 

(For other cases, see Insurance, Dec. Dig. § 256[1].) 

2. INSURANCE. | 

In action on accident policy, evidence that soliciting agent advised insured not 
to mention operation for gastric ulcer in application Aeld immaterial, where in- 
sured, in application, declared he had never had gastric ulcer and policy provided 
agent had no authority to change contract or waive provisions (St. Cal. 1917, p. 
964, § 6). 

(For other cases, see Insurance, Dec. Dig. § 376[1].) 

3. INSURANCE. 

Accident policy, applied for and delivered in California where premiums were 
paid, held California contract, as regards question what law governed (St. Cal. 
1917, p. 964, § 6). 

(For other cases, see Insurance, Dec. Dig. § 147[2].) 

4. INSURANCE. 

Insured’s statement in application for accident policy that he never had gastric 
ulcer held express warranty (Civ. Code Cal. § 2607). 

(For other cases, see Insurance, Dec. Dig. § 291[1].) 

3. INSURANCE. ; 

Insured’s statement in application for accident policy that insured had gastric 
ulcer, being false and being warranty, though without fraud, warranty held broken 
in its inception, preventing policy from attaching to risk, though policy did not 
declare that breach of warranty should avoid it (Civ. Code Cal. §§ 2607, 2611, 
2612). 

(For other cases, see Insurance, Dec. Dig. § 291[1].) 

6. INSURANCE. 

Insured’s statement in application for accident policy that insured never had 
gastric ulcer held “materially” to affect acceptance of risk or hazard assumed by 
insurer, precluding recovery where statement was false, though without fraud 
(St. Cal. 1917, p. 964, § 6; Civ. Code Cal. §§ 2561, 2562, 2565, 2580, 2611). 

(For other cases, see Insurance, Dec. Dig. § 291[1].) 


At Law. Action by Matilda Sofia Palmquist against the Standard Accident 
Insurance Company. On motion for judgment in favor of defendant notwith- 
standing a verdict in favor of plaintiff. 

Motion granted. 
aa L. Moran, Calvin L. Russell, and F. J. Heid, all of Tulare, Cal., for 
plaintiff. 

Paul Nourse, of Los Angeles, Cal., and W. H. Stammer, of Fresno, Cal., for 
defendant. 

Coscrave, District Judge. 


__ [1] The Standard Accident Insurance Company, of Detroit, Mich., in con- 
sideration of the representations contained in his application, insured Eric Palm- 
quist against loss resulting from bodily injury caused by accidental means. The 
application was made a part of the policy, and the latter provided that it contained 
the entire contract and that no agent had authority to change it or waive any of 
its provisions. In the application the question is asked: “Have you ever had, or 
are you now subject to, or * * * affected by * * * gastric ulcer? * * *” To this 
the insured answered, “No,” attaching his signature to the application. 

The application contained another question: “Do you understand and agree 
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that the falsity of any statement in this application shall bar the right to recovery 
if such false statement is made with the intent to deceive or materially affects 
either the acceptance of the risk or the hazard assumed by the company?” This 
question is answered by the insured. Since this question merely called attention 
of the insured to the statutory law of California on the subject later referred to, 
the omission of an answer by the insured seems in no way to affect the case. 

While the policy was in force, the insured suffered death in an automobile un- 
der circumstances from which the beneficiary claimed the death due to accidental 
means. Claim was made to the insurer, and liability was denied. Before the com- 
mencement of the action, the company gave notice of rescission and tendered all 
premiums received under the policy. 

Plaintiff, being the beneficiary named in the policy, brought suit. The com- 
pany denied liability, first, on the ground that death was not due to accident, and 
as a separate defense pleaded the falsity of the answer given by insured to the 
question above recited and a rescission of the policy on that ground before com- 
mencement of the action. 

[2] The action was tried before a jury. It was admitted that the answer given 
to the question set out was untrue, since the insured had been operated upon for 
a gastric ulcer some twelve years before the date of the application. The plain- 
tiff’s evidence was to the effect that this information was communicated to the so- 
liciting agent, but the agent advised the insured that the date of the operation 
was so remote that it need not be mentioned in the application. The witnesses for 
the company denied that such information was given. 

The insured had received the policy, and had had it in his possession for a 
considerable time before his death. Whether true or not, this evidence was im- 
material. Madsen v. Maryland Casualty Co., 168 Cal. 204, 142 P. 51. In that 
case knowledge of deafness of the insured on the part of the soliciting agent 
was held immaterial in the face of a contrary statement in the signed application. 

The company asked for an instructed verdict based upon the admitted falsity 
of the answer to the question asked in the application. This instruction the court 
refused to give, but instructed the jury in effect that they should find for the 
plaintiff unless the false answer was given with intent to deceive, or unless it 
materially affected the acceptance of the risk or the hazard assumed by the com- 
pany. 

The defendant introduced evidence which was uncontradicted, that, had the 
company knowledge of the existence of gastric ulcer, the existing policy would 
not have been issued. 

The jury returned a verdict in favor of the plaintiff and thereby impliedly 
found that the false answer was not given with intent to deceive. Since the evi- 
dence was contradictory, at least, this conclusion is sustained by the evidence. 

The jury by its verdict also impliedly found that the false answer did not ma- 
terially affect the acceptance of the risk, nor did it materially affect the hazard 
assumed hy the company. 

Defendant seasonably interposed its motion that the court enter a judgment in 
its favor notwithstanding the verdict. The question presented therefore is whether 
it should be left to the jury to say whether or not the false answer materially af- 
fected either the acceptance of the risk or the hazard assumed by the company, or 
whether this is a matter to be determined by the court alone. Upon the deter- 
mination of this question depends defendant’s motion. 

It is very plain that, if it was the duty of the court to say as matter of law 
that the false answer materially affected either the acceptance of the risk or the 
hazard assumed by the company, the instruction required by the company should 
have been given in the the first place, and, if not, the motion of the defendant 
must fail. 

[3] The policy was applied for, delivered, and the premiums paid in Califor- 
nia. It is therefore a California contract. Equitable Life Assurance Society of 
the United States v. Benjamin F. Pettus, 140 U. S. 226, 11 S. Ct. 822, 35 L. Ed. 
497. The statute of California covering the issuance of accident insurance pol- 
icies (Stats. of 1917, p. 957) provides, in section 6 (page 964), that “The falsity of 
any statement in the application for any policy covered by this act shall not bar the 
right to recovery thereunder unless such false statement was made with actual 
intent to deceive or unless it materially affected either the acceptance of the risk 
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or the hazard assumed by the insurer.” Plainly therefore, leaving out of con- 
sideration the intent of the insured in making the false statement, it is nevertheless 
to be tested by its materiality in the insurer’s acceptance of the risk or in the 
hazard assumed by the insurer. The test of materiality is laid down in California 
Civil Code, § 2565: “Materiality is to be determined not by the event, but solely by 
the probable and reasonable influence of the facts upon the party to whom the 
communication is due, in forming his estimate of the disadvantages of the pro- 
posed contract, or in making his inquiries.” The Code further provides that con- 
cealment is a neglect to communicate that which a party knows, and ought to 
communicate (Civ. Code, § 2561), and the effect of a concealment, whether inten- 
tional or unintentional, entitles the injured party to rescind (Civ. Code, § 2562). 
If a representation is false in a material point, the injured party is entitled to re- 
scind. Civ. Code § 2580. “A policy may declare that a violation of specified pro- 
visions thereof shall avoid it, otherwise the breach of an immaterial provision does 
not avoid the policy.” Civ. Code, § 2611. The plain implication of this section is 
that the breach of a material provision does avoid the policy. A breach of war- 
ranty, without fraud, where broken in its inception, prevents the policy from at- 
taching to the risk. Civ. Code, § 2612. Any statement relating to the person in- 
sured as a fact is an express warranty. Civ. Code § 2607. 

[4, 5] By the law of California, therefore, the statement relative to the gastric 
ulcer is an express warranty. While there is no express provision in the policy 
itself declaring that such violation shall avoid it, it is expressly provided in section 
2610 of the Civil Code that a violation of a material warranty, or other material 
provision of a policy, on the part of either party thereto, entitles the other to re- 
scind and in section 2612 that the breach of warranty prevents the policy from at- 
taching to the risk. 

I am forced to the conclusion, therefore, that, since the statement relative to 
the gastric ulcer was one relating to the person insured as a fact, it was an ex- 
press warranty. Since the statement was false, even without fraud, the warranty 
was broken in its inception, and the policy did not attach to the risk. 


[6] Should the issue as to whether the false statement materially affected the 
acceptance of the risk or the hazard assumed by the company have been sub- 


mitted to the jury? The great weight of authorities is that such question must be 
determined by the court. 


_ “The determination of the materiality of a representation is a question of law 
for the court, and it has been held to be error to submit to the jury the materiality 


of a false answer given by the insured with reference to his occupation.” 14 
Cal. Jur. 491, 


It seems to be generally agreed that the parties themselves, having asked and 
answered the questions, must be held to have agreed that the question was material. 

“Where the materiality of the representations depends upon inferences drawn 
from facts and circumstances proved, the question is one for a jury. A different 
rule, however, applies where the representations are in the form of written ans- 
wers made to written questions. In such case the parties, by putting and answer- 
ing the questions, have indicated that they deemed the matter to be material.” 
McEwen v. New York Life Ins. Co., 23 Cal. App. 694, 139 P. 242, 243; Id., 42 
Cal. App. 133, 146, 183 P. 373. 

The following California cases sustain this position: O’Connor v. Grand 
Lodge A. O. U. W., 146 Cal. 484, 495, 80 P. 688; Hawley v. L., L. & G. Insurance 
Company, 102 Cal. 651, 36 P. 926; Westphall v. Metropolitan Life Ins. Co., 27 
Cal. App. 734, 151 P. 159: Porter v. General Accident, etc., Corp., 30 Cal. App. 
198, 157 P. 825. 

In a case from Georgia under a statute substantially similar to that of Califor- 
nia, the same conclusion is reached by the United States Supreme Court. 


The Georgia statute provides that “‘Every application for insurance must be 
made in the utmost good faith, and the representations contained in such applica- 
tion are considered as covenanted to be true by the applicant. Any variation by 
which the nature or extent or character of the risk is changed will void the policy.’ 
[Civ. Code, 1910, § 2479.] But who is to decide—the court or jury—whether a var- 
iation be of the quality described?” A&tna Life Insurance Co. v. Moore, 231 U. 5. 
543, 553, 34 S. Ct. 186, 189, 58 L. Ed. 356. 
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The case was reversed for failure to give instructions requested by defendant 
substantially similar to the instructions offered by the defendant here. A com- 
panion case is to the same effect in Prudential Insurance Co. of America v. Moore, 
231 U. S. 560, 34 S. Ct. 191, 58 L. Ed. 367. To the same effect, Mutual Life Insur- 
ance Co. v. Hilton-Green, 241 U. S. 613, 36 S. Ct. 676, 60 L. Ed. 1202, 1210. 

The motion of the defendant must, I think, be granted, and it is so ordered. 


PALMQUIST v. STANDARD ACC. INS. CO. No. 626. 
District Court, S. D. California, N. D. March 25, 1933. 
3 Federal Supplement 358. 
1. INSURANCE. 
Insurer’s right under accident policy to perform autopsy held to include right 
to perform acts and operations necessarily involved therein and remove internal 
organs, but did not contemplate retention of organs. 


(For other cases, see Insurance, Dec. Dig. § 549.) 


At Law. Action by Matilda Sofia Palmquist against the Standard Accident 
Insurance Company. On motion for judgment in favor of defendant notwithstand- 
ing a verdict in favor of plaintiff. 

Motion denied. 

Glenn L. Moran, Calvin L. Russell, and F. J. Heid, all of Tulare, Cal., for 
plaintiff. ‘ 

Paul Nourse, of Los Angeles, Cal., and W. H. Stammer, of Fresno, Cal., 
for defendant. 

CoscravE, District Judge. 

Plaintiff was the beneficiary under an accident insurance policy issued to he: 
deceased husband. He died under circumstances which were claimed to be acci- 
dental. The policy gave the insurer the right to make an autopsy in case of death, 
and this permission was also given by the plaintiff herself. At her request two 
physicians of her acquaintance attended the autopsy looking after her interests. 

The autopsy was performed, the heart, brain and one kidney removed, but, 
instead of restoring these to the body at the conclusion of the autopsy, the 
physicians representing the insurer retained them for further pathological exam- 
ination, and, so far as the evidence shows, have them still in their possession. 
Some months after the autopsy plaintiff went to the office of Dr. Prestan, who 
performed the autopsy for the company, and asked him what was done with the 
organs removed from the body of her deceased husband. The doctor advised her 
that he was hired by the insurer, and refused to give her any information what- 
ever concerning them. In her complaint she claims damages because of outraged 
feelings, mental anguish, and suffering. At the trial the court took the view that, 
although no right was given the insurer beyond performing an autopsy, the 
doctors present on behalf of the plaintiff gave implied consent to the retention of 
the organs, and, assuming that the possession of them by the company was right- 
ful, it ceased to be so after the demand for their return. The jury were instructed 
that, if they found that the action of the plaintiff in questioning Dr. Preston 
amounted to a demand, they might find for the plaintiff. The jury returned a 
verdict in favor of plaintiff for $1,500. 

Motion is now made for entry of judgment in favor of defendant notwith- 
standing a verdict in favor of the plaintiff. 


[1-3] The unusual nature of the case makes the citation of authorities some- 
what difficult. No right was possessed by the insurance company other than to 
make an autopsy. This included acts and operations necessarily involved therein. 
It contemplated removal of the internal organs, but did not contemplate their 
retention. Even assuming that the doctors hired on behalf of the plaintiff gave 
their consent to the retention of the organs, such consent was for retention for 
such time as was reasonably necessary to make further examination and not for 
permanent retention. This would render a demand unnecessary after such reason- 
able time had elapsed. The doctor performing the autopsy was the representative 
of the company, and, since he had possession of the removed organs, he was the 
only one to whom the plaintiff might reasonably apply for their return. 

[4, 5] There is no rule by which damages may be measured, except that dam- 
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ages in such a case are the amount which will compensate for all the detriment 
proximately caused thereby. Civ. Code Cal. § 3333. Damages must at all times be 
reasonable. Civ. Code, § 3359. I am not prepared to say that the failure to return 
the removed organs has caused no appreciable detriment to the plaintiff and that 
therefore nominal damages only can be allowed. Civ. Code, § 3360. 

This is not a matter of contract. It involves the personal feelings of the 
plaintiff. Damages are not capable of exact measurement, and must of necessity 
be left to the sound judgment of the jury. The daughter of the plaintiff testified 
that, when the plaintiff obtained knowledge that the vital organs had been 
removed from the body of the insured, it seemed to worry her to sleeplessness, 
and produced a condition of nervousness continuing for some time. 

[6, 7] Dr. Preston undoubtedly understood the question of plaintiff as a 
demand. Otherwise it is difficult to see any purpose in the question. 

“A surviving spouse, entitled to the custody and possession of a deceased’ 
person for the purposes of preservation and burial, may maintain an action for 
damages against anyone who unlawfully and without authority mutilates or 
destroys such body.” 8 R. C. L. 18, p. 695. 

“The unauthorized removal of a portion of the body by one authorized to 
examine it, and his refusal to return such portion, is actionable.” 8 R. C. L. 18, 
p. 695. 

“And it is believed that the weight of authority sustains the proposition that 
mental suffering is an element of damages in an action to recover for the wrong- 
ful mutilation or destruction of a dead human body, where it is the direct 
proximate and natural result of the wrongful act, irrespective of any actual 
pecuniary damages, although wantonness or wilfulness may not be shown.” 8 
Rm 62s. ‘ 

To the same effect, 17 C. J. 1147. 

Defendant’s motion should therefore be denied, and it is so ordered, with 
exception to defendant. 


GENERAL ACCIDENT, FIRE & LIFE ASSUR. CORPORATION, LIMITED, 
OF PERTH, SCOTLAND v. BRINN & JENSEN CO. No. 9586. 
Circuit Court of Appeals, Eighth Circuit. April 17, 1933. 

64 Federal Reporter (2d) 968. 


1. INSURANCE. 

Evidence held insufficient to show as matter of law that death of insured, 
occurring when fireworks in building exploded and building burned, was result of 
“burning of building,” within double indemnity provision of accident policy. 

The evidence showed that of the six men who were on the floor of 

the building on which the explosion of fireworks occurred four escaped 
without being burned and that three of these ran nearly the length of the 
building in making their escape. The insured, however, failed to escape, 
though within a few feet of exit stairway, and the evidence tended to 
show that one of the earliest explosions was of a violent character and 
that the insured was in close proximity to the most powerful of the 
explosive fireworks and that insured’s body was found in dismembered 
condition not produced by fire. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

2. INSURANCE. 

Plaintiff suing on accident policy had burden to prove insured’s death 
resulted from burning of building within double indemnity provision. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

3. INSURANCE. 

Whether insured described in accident policy as engaged in busiriess of 
“wholesale paper, stationery, and notions” and having “office and traveling duties 
only” was, in taking charge of fireworks, engaged in more hazardous occupation, 
so as to reduce recovery for death when fireworks exploded and building burned, 
held for jury. (Comp. St. Neb. 1929, § 44-604). 

There was evidence that many wholesale paper concerns sell fireworks, 
and it was also shown that some wholesale paper concerns did not sell 
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them. The insured was the vice president and secretary of the company 
and had complete charge of stationery division of the business and of 
fireworks business. There was testimony that the fireworks were sold 
only a month or six weeks prior to the Fourth of July and that fireworks 
business was about one-third of the concern’s total business during the 
month preceding the Fourth. 

(For other cases, see Insurance, Dec. Dig. § 668[9].) 

4. INSURANCE. 

Whether insured supervising handling and sale of fireworks, as officer of 
wholesale paper concern, was doing act habitually done as part of occupation /eld 
for jury in action on accident policy, where insurer claimed occupation was more 
hazardous than that classified in policy (Comp. St. Neb. 1929, § 44-604). 

The term “occupation” is defined as implying that which at time of 
accident constituted insured’s principal business or pursuit, that which 
engaged his attention and time, as distinguished from that which is 
incidentally connected with life of men in any or all occupations. 
(For other cases, see Insurance, Dec. Dig. § 668[9].) 

Appeal from the District Court of the United States for the District of 
Nebraska; Joseph W. Woodrough, Judge. 

Action by the Brinn & Jensen Company against the General Accident, Fire 
& Life Assurance Corporation, Limited, of Perth, Scotland. Judgment for plain- 
tiff, and defendant appeals. 

Reversed with instructions. 

Yale C. Holland, of Omaha, Neb. (J. A. C. Kennedy and G. L. DeLacy, 
both of Omaha, Neb., on the brief), for appellant. 

H. C. De Lamatre, of Omaha, Neb., for appellee. 

Before Stone, Van Valkenburgh, and Booth, Circuit Judges. 

Bootu, Circuit Judge. 

This is an appeal from a judgment on a directed verdict in favor of appellee, 
plaintiff below, in an action on a policy of accident insurance covering Harry 
Hamilton Jones, who was vice president and secretary of the plaintiff company. 
The company was beneficiary under the policy. 

Mr. Jones lost his life in the building occupied by his company on July 3, 


1929, when a quantity of fireworks, which were in the building, exploded, and the 
building burned. 


a a ee oe 


The action included a claim for the double indemnity provided in the policy, 
the complaint, as amended, alleging: 

“That, on the 3rd day of July, A. D. 1929, the said Harry Hamilton Jones 
was accidentally burned to death and died, in a burning building that had been 
used and occupied by him and his associates as their place of business, and in 
which said building he was therein at the commencement of the fire, and his 
death was sustained by reason of the burning of said building.” 

The amended answer. set up various defenses, among them: (1) False repre- 
sentations by Mr. Jones as to his occupation and the duties thereof; (2) that 
his death was not caused by the burning of the building but by the explosion of 
fireworks: (3) that Mr. Jones was injured and lost his life while doing acts 
and things pertaining to an occupation classified by the insurance company as 
more hazardous than that stated in the application and the policy, and that the 
amount of insurance was, accordingly, reduced to the limit fixed by the insurance 
company in its manual of classification for such more hazardous occupation. 

The reply denied any false representations by the insured; denied that insured, 
at the time of his death, was engaged in any occupation different from that 
described in and contemplated by the policy; alleged that the insurance company 
fully knew the occupation and duties of the insured; that the insurance company 
had waived any right to contest the policy or the classification of the insured as 
to occupation and the duties thereof, and was estopped to deny that the classifi- 
cation of insured in the policy was correct. 

Some of the facts are not in dispute: that the policy was duly issued and 
the premiums paid; that the policy was in effect at the time of the death of the 
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insured; that the death was caused by violent, external, accidental means; that 
the insured was in the building where he met his death at the time the fire 
started therein. 

At the close of all the evidence, the defendant requested the court to instruct 
the jury that the evidence was insufficient to warrant a finding that said insured 
came to his death by reason of the burning of the building, and that, therefore, 
in no event could the verdict exceed the sum of $7,500; also in event this request 
be refused, that the court instruct the jury that the verdict could not in any event 
exceed the sum of $7,500 unless the jury should find that the burning of the 
building was the cause of the death of the insured. These requests were refused. 

The defendant also requested the court to instruct the jury that at the time 
the insured met his death, he was engaged in doing an act or thing pertaining to 
an occupation classified by the insurance company as more hazardous than the 
occupation named in the policy, and that, therefore, the verdict could not in any 
event exceed the sum of $1,000; also in event this instruction was refused, that 
the court submit to the jury the question whether or not the insured came to his 
death while engaged in performing an act or thing pertaining to an occupation 
classified as more hazardous by the insurance company. 

These requests were also refused. 

Thereupon, under the direction of the court, the jury returned a verdict for 
the plaintiff in the sum of $17,485, and judgment was entered thereon. 

Two broad questions are raised on this appeal: (1) Whether the evidence 
was conclusive that the insured came to his death by ,reason of the burning of 
the building; (2) whether there was substantial evidence which would warrant 
the jury in finding that the insured, at the time he met his death, was engaged 
in performing an act or thing pertaining to an occupation classifjed by the insurance 
company as more hazardous than the occupation named in the policy and the 
application. 

Cause of Death. 

[1, 2] There was evidence tending to show that the plaintiff company was 
a wholesale paper concern and as a part of its business dealt in fireworks. These 
fireworks were kept on the fourth floor of the building. On July 3, 1929, Mr. 
Jones was on the fourth floor in close proximity to the fireworks at the time of 
the catastrophe. The bins in which the fireworks were kept were mostly in the 
south half of the room. They were made of three-eighths inch lumber. There was 
a double deck of these bins in each row. The bins opened to the aisle. One of the 
employees of the firm (Myron Jensen) was working on a set piece of fireworks 
at about the point marked x. The insured was last seen shortly before the 
catastrophe at about the point marked y. 

William Foll (not an employee), a friend of Jensen who was near him at the 
time of the catastrophe, testified that Jensen was in the space at the south end 
of the room and about 5 or 6 feet from the south end; that he was on his knees 
nailing fireworks on a framework. An employee, Bryson, was about 15 feet back 
from Jensen but in the same aisle. Foll said “Hello” to Jensen, then turned to 
sit on a box when an explosion occurred. The set piece on which Jensen was 
working exploded first. Foll ran to the fire door through which he had entered, 
and thence to the north end of the east room. He opened a window and stood 
on the ledge until rescued. His hair and the cuffs on his trousers were singed. 
After running a few feet, Foll turned and looked back for Jensen. He did not 
see him. He saw no flames but lots of smoke. There was a “din of exploding 
fireworks.” Neither the first explosion nor those which followed were teriffic 
enough to shake the building. The aisle through which Foll ran in escaping was 
formed of boxes piled 5 or 6 feet high containing fireworks. While standing on 
the window ledge, Foll saw flames coming out of the windows. 

Robert Miller, an employee, testified that he was about 20 feet north of the 
set piece when it went off. He saw it “going off in all directions” and he ran to 
the fire escape on the north end of the building. He looked back but could not 
see any fire; he saw just a lot of black smoke. He heard loud explosions while he 
was going down the fire escape. The aisle between the rows of bins was about 
4 feet wide. A few minutes after escaping from the building, the witness went 
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around to the front of the building (the south end). Flames were then coming 
out of the windows and the fireworks were still exploding. A stairway led from 
near the southwest corner of the room to the third floor. Some of the shells are 
about 5 inches in diameter and 7 inches high. They are fired into the air from a 
steel mostar and they burst in the air. The witness saw Mr. Jones, about five ' 
minutes before the explosion, talking to Mr. Vickery in the east room on the 
fourth floor. Before that, Mr. Jones had been checking over orders for fireworks 
in the west room where the fireworks were. The witness would say, after looking 
at his signed statement, that he »yrobably saw Mr. Jones go back to the west 
room where the fireworks were, after talking to Mr. Vickery. 

When ‘the set piece went off, it was leaning in an upright position against the 
bins to the west. Sparks went off fan shape all over the end of the room. There 
were 15 or 20 of the shells on the floor near Jensen when the set piece went off. 
These might go off if fire burned away the paper and got to the fuses. 

Mr. Moore, city salesman for the company, testified that shortly before the 
accident he had occasion to go to the fourth floor by way of the stairway which 
opens into the fourth floor near the southwest corner. He found Mr. Jones in the 
west aisle not far from the stairway and about 15 feet south from the north end 
of the building. The witness asked Mr. Jones where certain balloons were, got 
them, and returned downstairs. Mr. Jones had some papers, which the witness 
thought were order slips, in his hands, but the witness could not say whether 
he was working in the fireworks at the time. When the witness reached the first 
floor on his return, he heard the sound of glass falling on the sidewalk. Then 
he heard the different pieces. It sounded like one shell after another exploding. 
The witness had seen Mr. Jones a minute or two before he heard the sound of 
falling glass. 

L. M. Jensen, an employee of the company, testified that the aerial bombs 
were the most powérful fireworks which the company carried. There were 50 or 
75 of them in the bins on either side of the west aisle at the time of the accident. 

Carl Nelson, an employee of the company, testified that he was going down 
from the fourth floor on one of the elevators at the time of the accident. He 
heard one or two small explosions and then a large one. This came before he got 
to the third floor. 

Fred W. Snow, an employee of the company, testified that he was on the 
main floor. He heard a rumble and saw bricks falling down into the street. 

Bernard Bryson, not an employee, testified that he was about 10 or 15 feet 
north of Myron Jensen when the accident happened. He had been helping him 
on the set piece. Rockets and night shells were on the floor near Jensen not 
covered up. “There was a swish and then a report and I started running north.” 
The witness followed Miller out of the window on the north side of the building 
and down the fire escape. He heard reports as he ran—some like night shells, 
some not so loud. 

Fred A. Morgan, an employee of the company, testified that he had just come 
down from the fourth floor to the first floor on the elevator. He left Mr. Jones 
on the fourth floor with papers in his hands working on an exhibit. He was 
“putting on the time.” He further testified: 

“In shooting off an exhibition we shoot off rockets and then bombs and night 
shells and also day shells and each one that fires them has a carbon copy to work 
with. It is necessary for somebody to arrange the order in which the various 
pieces will be shot off. The pieces themselves are marked with a pencil, that is, 
the time of firing is marked on them. So by following different times that are 
‘marked on the pieces of fireworks the fellow who is shooting them off will know 
which to take first. * * * 

“Harry Jones was the man in our organization who determined the order in 
which these various pieces making up an exhibition should be fired off. Mr. Jones 
would superintend the putting on of the exhibition and one or more men would 
work under him and do the firing. He would be there to see that everything 
went on correctly. 

““* * * He didn’t plan to superintend any exhibitions that year, 1929, except 
making up the firing schedule.” 

Cc. M. Westergard, an employee of the company, testified that he saw Mr. 
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Jones about a minute before the accident, in the west aisle at the south end of the 
building with some order sheets in his hands. He was looking at some fireworks 
in a bin. Mr. Jones was in the aisle when the witness heard the first report. 
The witness saw a man running down the east aisle and started to see what the 
trouble was: he saw that “some of these railroad fusees had been set off.” There 
was an explosion and the room was filled with smoke. Then there was another 
explosion. The smoke and heat got so bad that the witness could not stay. 
He went to the elevator and down. This elevator was on the west side of the 
room. 

The foregoing witnesses were in the building when the catastrophe took place. 

Firemen who responded to the fire call testified that after the fire the two 
bodies (Mr. Jones and Myron Jensen) were found on the third floor, one about 
10 feet northwest of the fire door, the other a few feet southwest of the same 
door. The rear part of the fourth floor was still standing; the rest of the floor 
had burned and fallen to the third floor. Part of the roof had also fallen in. 


Firemen who, at the time of the accident, were at their engine house two 
block away testified that the first noise they heard sounded like a building was 
falling down. They had not yet received the fire alarm. 

The Western Union branch manager several blocks away at the time heard the 
explosion and saw bricks flying up into the air and a cloud of black smoke. 

When the body of Mr. Jones was found, both legs and one arm had been 
severed from the body. Dr. Marble testified that in his opinion this severance 
had not been caused by burning. 

Mr. W. H. Dorrance, the undertaker, was also of the opinion that the limbs 
had not been severed by burning; also that they had not been severed by an ex- 
plosion. This latter conclusion was contrary to the conclusion reached by Mr. 
Dorrance in a signed statement made by him shortly after the accident. 


Witnesses Donald Fielding and Florence Lewis testified that the first explosion 
was the loudest. 


W. E. Priestley, a manufacturer of fireworks, testified that a man standing 
next to a bin of bombs might be killed if they exploded; also that the gases from 
burning fireworks, if in sufficient quantity, would produce death. 

In view of this evidence tending to show that of the six men who were on 
the fourth floor at the time of the accident, four escaped without being burned; 
three of these four ran nearly the length of the building in making their escape; 
that Mr. Jones who was within a few feet of the stairway, one of the ways of 
exit, failed to escape; in view also of the evidence tending to show that one of 
the earliest explosions was of violent character; in view also of the evidence 
tending to show that Mr. Jones, when last seen, was in close proximity to the 
most powerful of the explosive fireworks; in view also of the evidence tending to 
prove that these more powerful explosives such as the bombs were capable of 
producing serious injury and perhaps death to one standing close by at the time 
of their explosion; in view also of the evidence as to the dismembered condition 
of the body of Mr. Jones when found and that such dismemberment was not pro- 
duced by fire, we think it cannot be held as a matter of law that Mr. Jones came 
to his death by reason of the burning building; defendant was entitled to have 
the question submitted to the jury. The burden of proof rested upon the plaintiff. 

The fact that the body of Mr. Jones was found after the fire about midway 
of the building on the third floor, while perhaps tending to show that he had 
succeeded in getting away from the place where he was last seen and was probably 
not killed by an explosion, is not, we think, of decisive importance when it is re- 
membered that the evidence shows that the fourth floor had collapsed and what 
remained on it was precipitated in a confused mass to the floor below. 


Increased Hazard. 


As to the other question relating to the occupation of Mr. Jones, the conten- 
tion of the appellant is that even though it were found as a fact that the death of 
Mr. Jones was caused by the burning of the building, yet in view of the evidence 
as to what Mr. Jones was doing at the time of the accident and in view of the 
provisions of the policy of insurance, and in view of the provisions of the Ne- 





698 The Insurance Law Journal, Vol. 81 [Oct., 1933 


braska statute, there could be recovery of a limited amount only and much smaller 
than $7,500. The indemnity clause relating to increased hazard has been hereto- 
fore set out in the margin. The relevant Nebraska statute reads as follows: 
“No policy of insurance against loss or damage from disease or by bodily 
injury by accident, or both, of the assured, shall be issued or delivered in this 
state * * * unless it contains in substance the following provisions: * * * 6 A 
provision that if the insured is injured or contracts disease after having changed 
his occupation to one classified by the company as more hazardous than that stated 
in the policy, or while he is doing any act pertaining to any occupation so classi- 
fied, the company shall pay such proportion of the indemnities provided in the 
the golicy as the premium paid would have purchased at the rate, but within the 
limit fixed by the company, for such more hazardous occupation according to the 
company’s rates and classification of risks filed with the department of trade and 
commerce in this state, at or prior to the date of issuance of the policy under 
which indemnity is claimed.” Section 44-604, Compiled Statutes of Nebraska 1929. 
Defendants manual of risks and occupations on file with the Department of 
Trade and Commerce of the state of Nebraska at the time the policy was written 
contains the following: 
‘Occupation, Exposure Class Limit of Risks 
or Hazard 
‘Fireworks Exhibitor Ex. Hax 1000 
‘Fireworks Maker 


(not insurable) Peril 500 
* * 


- - 


‘Dynamite Maker, 

handler, user or 

custodian of (not 

insurable) X ex. Peril.) 
‘Explosives, maker 

custodian of (not 

insurable) X Ex. Peril.) 
‘Powder maker, use 

handler, manufac- 

turer or custodian 

of (not insurable) X (Ex. Peril.) 500 


* * * 2 * * * . * * 


“Any employment, occupation or exposure not herein classified or classified 
in supplements or emendations of a date later than this manual, is hereby Classi- 
fied * * * non-insurable.” 

The manual also contains the following: 

“The following table shows the designations which signify the classification of 
risks : 

“1. Select. 

“2. Preferred. 

“2. Plus. Extra Preferred. 

Ordinary. 
Medium. 

5. Special. 

“6. Hazardous. 

“7. Extra Hazardous. 

“8. Perilous. 

“9. Extra Perilous.” 

It also appears from the policy itself that Mr. Jones was classified as an “A-1 
risk.” 

The construction of the statute was for the court; and usually the construction 
and meaning of the policy and of the application would be for the court; but there 
may be questions of fact for the jury growing out of the meaning and usage of 
particular words. In the application in the instant case occur the following ques- 
tions and answers: 

“5S. Of what firm are you a member or employee? Brinn & Jensen Co. 

“6. Kind of Business? Wholesale paper, stationery and notions. Address 
1112 Harney Street, Omaha, Nebraska. 

“7. What is your occupation and the full duties thereof? Vice-President and 
secretary. Office and traveling duties only.” 

[3, 4] Does the word “notions” include fireworks? The trial court appar- 


“ 


“ 
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ently held that it did. In instructing the jury to return a verdict for plaintiff, 
the court said, referring to Mr. Jones: “He was an office man whose duties took 
him into the office and there he planned things and there he worked and then to 
run in and out and about his business, which was correctly described in his appli- 
catien as the wholesale handling of paper, stationery and. notions, including 
fireworks.” 

We think it cannot be said as a matter of law that “notions” include fire- 
works, even when used as descriptive of the business of a wholesale paper con- 
cern. Plaintiff, apparently realizing that the word “notions” was indefinite, intro- 
duced testimony that it was quite prevalent for wholesale paper concerns to sell 
fireworks, but there was also evidence that some wholesale paper concerns did 
not sell them. There is no evidence that defendant knew that plaintiff company 
sold fireworks and there was no proof of a general custom that would be binding 
upon defendant. 

Plaintiff also contends that even though the sale of fireworks was not strictly 
within the business described in the application, yet the agent of the insurance 
company knew of the fact and waived the strict provisions of the policy. We 
think there is no merit in this claim. The policy expressly provides that agents 
of the insurance company have no authority to waive any of its provisions. 

In question 6 of the application, and in the answer, information is sought 
and given touching the occupation of the insured and the duties of such occupa- 
tion. While the expression “office duties” is an elastic term, we think it cannot 
he said as a matter of law to include the handling and sale of fireworks even by 
an officer of a wholesale paper concern. 

It may be here noted that the policy in question was taken out in January, 


1922, and that the plaintiff firm did not begin to handle the larger type of fire- 
works until 1923. 


We do not need to go into a discussion of the meaning of the word “occu- 
pation.” The following succinct definition of the term is to be found in the opin- 
ion of this court in A&tna Life Ins. Co. v. Dunn, 138 F. 629, 633: “The term ‘occu- 
pation,’ as employed in the policy, implies simply that which at the time of the 
accident giving the cause of action constituted the assured’s principal business or 
pursuit: that which engaged his attention and time, as distinguished from that 
which is incidentally connected with the life of men in any or all occupations.” 

See, also, Central Business Men’s Association v. Faith, 8 F.(2d) 325 (C. 
C. A. 8): Gotfredson v. German Commercial Accident Co. (C. C. A.) 218 F. 
582, L. R. A. 1915 D, 312. 

The court in the Attna Life Insurance Company Case, after reviewing num- 
erous authorities, says (page 635 of 138 F.): “The correct test in these cases is 
not so much as to whether the assured had in fact abandoned the occupation 
stated in his application and policy, but whether or not at the time of his injury 
he was in fact engaged in another occupation, not merely incidental, but as a busi- 
ness, of a more hazardous classification.” 

Mr. L. M. Jensen testified as to what Mr. Jones usually did in the perform 
ance of his duties: 

“Mr. Jones at the time had complete charge of what we called the stationery 
division of the business and did all of the buying for that line. He took care 
of a great deal of the correspondence with customers and had charge of the 
country salesmen. * * * He would wait on customers with whom he was ac- 
quainted. He would have to do some checking of stock incidental to buying the 
items in his end of the business. He also had charge of back orders. In a more 


or less general way Mr. Jensen watched the city business and Mr. Jones watched 
the out of town business. * * * 


_ “Our catalogue shows that we did not handle anything but small fireworks 
in 1921. It was not until 1923 that we went into the business of handling the 
larger type of fireworks, such as bombs and exhibition rockets and the like. 


“* * * The fireworks business. is a seasonable business. We never sell 
any fireworks to speak of except in the month or six weeks prior to the 4th of 
July. I would say that the fireworks business is about one-third of our total 
business during the month preceding the 4th. 
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“I was up on the third floor only occasionally. I would not be in position to 
say as to how much or to what extent Mr. Jones was on the fourth floor during 
the first three days of July, 1929.” 

Mrs. Nelson testified: 

“We always came to work at ten minutes before eight. He would stay in the 
main office to see that everybody was busy and there would be some orders there 
and he would check up on the employees and take the order sheets and check up 
all over the main floor and check up everybody and generally take those orders 
back there and lots of times he would go up and see who was on the second floor 
and come down to the main office and was there almost until noon and in the 
afternoon he would come back about two o’clock and look over his correspond- 
ence, if he hadn’t done so in the morning, and then he would dictate to me per- 
haps an hour and a half or two hours and then go into the main office and then 
circle around the floors again to see everybody was busy and then come back and 
sign _ mail and generally stay in the office until it was time to go home at five 
o’clock. 

“* * * Mr. Jones had charge of the fireworks at the Brinn and Jensen place, 
The fireworks were on the fourth floor except for those we had in the front room 
the last couple of days. Mr. Jones frequently went up to the fourth floor. The 
fireworks business was heaviest from the time immediately preceding the Fourth 
of July. We got out exhibitions of fireworks for clubs and parks and Mr. Jones 
supervised that work. He wrote out the timing of the orders. He was jumping 
about pretty lively in those days immediately preceding the Fourth. He did 
the fireworks business in addition to his ordinary duties in getting out his 
catalogue.” 

That there was no “change of occupation” within the meaning of that ex- 
pression may be conceded. Interstate Business Men’s Acc. Ass’n vy. Lester, 257 
F. 225 (C. C. A. 8); Federal Life Ins. Co. v. Bailey, 13 F.(2d) 113 (C. C. A. 8). 
But whether the insured at the time of the accident was doing an act or thing 
pertaining to an occupation classified by the insurance company as more hazardous 
than the occupation named in the policy and application is a question not free 
from doubt. 

Taking into consideration all of the evidence bearing upon the matter, we 
think it cannot be held as a matter of law that the question should be answered in 
the negative. On the contrary, we think it was a question for the jury to decide 
whether or not under all the evidence the insured was doing an act or thing that 
pertained to an occupation classified as more hazardous than the occupation named 
in the policy; and we think it was a question for the jury whether or not this 
act was one habitually and frequently done by the insured as part of his occu- 
pation, instead of an act done in an emergency or an act which might be “inci- 
dentally connected with the life of men in any or all occupations.” 

Our conclusion is that the court erred in directing a verdict for plaintiff. 

The judgment is reversed with instructions to grant a new trial. 

ORDER OF UNITED COMMERCIAL TRAVELERS OF AMERICA vy. 
ELLIOTT. No. 6228. 
Circuit Court of Appeals, Sixth Circuit. May 17, 1933. 
65 Federal Reporter (2d) 79. 
3. INSURANCE. 

In action on fraternal benefit society’s accident policy, whether insured’s death 
was caused by cerebral hemorrhage, or by concussion of brain received in 
collision with street car, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 825[3].) 


Appeal from the District Court of the United States for the Eastern District 
of Michigan; Ernest A. O’Brien, Judge. 3 

Action by Bertha P. Elliott against the Order of United Commercial 
Travelers of America. From judgment for plaintiff, defendant appeals. 

Affirmed. 

W. W. King, Jr., of Jackson, Mich. (E. W. Dillon, of Columbus, Ohio, 
Bisbee, McKone, Wilson & King, of Jackson, Mich. Angell, Turner, Dyer & 
Meek, of Detroit, Mich., on the brief), for appellant. 
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J. A. Rosenburg, of Jackson, Mich., and H. M. Shapero, of Detroit, Mich. 
(Rosenburg & Painter, of Jackson, Mich., on the brief), for appellee. 

3efore Moorman, Hicks, and Simons, Circuit Judge. 

Hicks, Circuit Judge. 

This suit was upon an insurance contract between appellant, a fraternal benefit - 
society, and George Elliott, deceased husband of appellee. By its assignments 
of error appellant contests the denial of its motion for a directed verdict made 
at the close of appellee’s evidence and the denial of a similar motion made 
at the close of all the evidence. 


[1] We need not give consideration to the denial of the motion at the ciose 
of appellee’s evidence because, by afterwards introducing evidence in its own 
behalf, appellant waived its motion. Accident Ins. Co. v. Crandal, 120 U. S. 527, 
530, 7 S. Ct. 30 L. Ed. 740; Manufacturers’ Accident Ind. Co. v. Dorgan 
(Cc. C. A. 6) 58 F. 945, 949, 22 L. R. A. 620. 


[2] The certificate of insurance, which together with the application, and the 
constitution, by-laws, and articles of incorporation of appellant, constitute the 
contract, contains the following provision: “Insured members shall be indemnified, 
in accordance with the terms hereinafter set out in this article, against the 
results of bodily injury hereinafter mentioned affected through external, violent 
and accidental means, herein termed the accident, which shall be occasioned by 
the said accident alone and independent of all other causes.” 


[3] Appellee introduced in evidence tending to show that on March 27, 1929, 
Elliott, a collector, about sixty years of age, ate his breakfast at home in Jackson, 
Mich., left in his automobile, came back for lunch, and again left home in the 
car in the discharge of his usual duties; that the general condition of his health 
was good; that he made no complaint of being ill and that when he left home 
after lunch there were no marks upon his body and that his automobile was not 
damaged; that about 4:30 in the afternoon while driving north on Jackson avenue 
at the rate of about twenty miles an hour his automobile collided with a street 
car coming in the opposite direction at the rate of about five miles an hour 
and turning east on to Michigan avenue; that before the collision Elliott, who 
was riding in a normal position with his hand on the steering wheel, was seen 
to put on the brakes and turn the car to the left as if to avoid the collision; 
that the impact caused a loud crash; that Elliott’s body suddenly lurched 
forward and his head struck the steering wheel; that he became unconscious and 
remained so until he died about four days later; that as a result of the collision 
the right fender of Elliott’s car was destroyed, the right headlight and the 
spindle connecting the two headlights bent back, and the apron in front of the car 
and the front axle bent; that Elliott suffered a contusion on the right temple 
about two inches long and half an inch wide; that the lobe of his right ear 
was bruised; and that there was a scratch on his left cheek. 


We think the natural inference from this evidence is that Elliott’s death 
resulted from a purely accidental injury received in the collision of his automobile 
with the street car and if so was sufficient to require the submission of the case 
to the jury. Appellant conceded as much. At the close of all the evidence counsel 
said: “Now, if the court please, at the opening of plaintiff’s case, they showed 
an accident, four days’ unconsciousness and death. The burden thereupon became 
upon defendant to show that the death fell within one of the exceptions, to wit, 
that it is a case of cerebral hemorrhage.” 


Upon the question of the burden of proof in such a situation, we cite, without 
discussing, the following cases: Western Assur. Co. v. J. H. Mohlman Co. 
(C. C. A. 2) 8&3 F. 811, 813, 40 L. R. A. 561; American Merchant Marine Ins. 
Co. v. Liberty Sand & Gravel Co., 282 F. 514, 517 (C. C. A. 3); Cotten v. Fid. 
& Cas. Co., 41 F. 506, 511 (C. C.); Hess v. Preferred Masonic Mut. Acc. Ass'n, 
112 Mich. 196, 203, 70 N. W. 460, 40 L. R. A. 444; N. & M. Friedman Co. v. 
Atlas Assur. Co., 133 Mich. 212, 217, 94 N. W. 757. 


Under its plea of theh general issue appellant gave notice that it would rely 


upon an exemption clause not only included in the certificate but in its constitution 
and by-laws, the relevant feature of which is as follows: “Nor shall such benefits 
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ver or extend to any one of the following conditions, whether caused by 
.ccidental means or not, to wit * * * cerebral * * * hemorrhage * * *.” 

Appellant’s insistence was that cerebral hemorrhage was the cause of Elliott's 
death and that he was not indemnified because his death fell within the above- 
yuoted exception. In support of its position appellant introduced evidence tending 
to show that about two weeks after Elliott’s death an autopsy revealed a cerebral 
hemorrhage in the nature of a bloot clot about the size of a hen’s egg near 
the center of the left hemisphere of the brain; that the skull was not fractured 
and that the coverings between the skull and the brain did not appear to have 
been injured; that the arteries at the base of the brain were found to be sclerosed 
and that there was a slight sclerosis of the aorta. 

In addition appellant introduced the testimony of four physicians, all of 
whom were present at the autopsy, and none of whom attached great significance 
to the sclerotic condition of the aorta and the blood vessels, because arteriosclerosis 
is not uncommon in one of Elliott’s age. Their opinion, however, was. that 
Elliott's death was caused by cerebral hemorrhage or apoplexy. 

If we assume with appellant that cerebral hemorrhage or apopiexy, whether 
brought about by the collision or not, was the cause of death, we must, to justify 
a directed verdict, conclude that the testimony of these physicians was of sufficient 
probative force to destroy the effect of all other countervailing evidence. We 
do not think that such a result follows, for appellee introduced the testimony 
of three physicians who agreed that concussion of the brain caused by a blow, 
as distinguished from cerebral hemorrhage, could cause death without a fracture 
of the skull or any physical evidence of the blow, and that one of the manifesta- 
tions of fatal concussion is continued unconsciousness. The evidence, it seems 
to us, was of such substantial character as to justify a finding that the injury 
and death was not caused by cerebral hemorrhage but by concussion of the brain 
received in the collision with the street car. 

Upon the record we cannot say as a matter of law that appellant has so 
certainly shown that Elliott’s death was caused by cerebral hemorrhage as to 
entitle it to a directed verdict. 

Judgment affirmed. 


BOWERS v. WASHINGTON TIMES CO., Inc., et al. No. 5685 
Court of Appeals of the District of Columbia. 
Argued March 7, 1933. Decided April 17, 1933. 
65 Federal Reporter (2d) 200. 
1. INSURANCE. as 
That advertisement of accident policy recited that $10,000 was payable for 
loss of life held not to entitle applicant’s administrator to $10,000. where policy 
tendered after applicant’s death in automobile accident provided for lesser 
coverage for such death, and advertisement disclosed policy would contain other 
provisions. a 
Facts disclosed that newspaper published advertisement reciting: 
“One dollar provides protection for $10,000 to subscribers of the Wash- 
ington Times and the big Sunday Washington Herald. A new and 
better accident policy in the-Continental Life Insurance Co. * * * For 
loss of life, $10,000. For loss of both eyes, $10,000. * * * With other 
provisions.” Deceased applied for such policy, and receipt was delivered 
to him for $1 as registry expense, but no policy was issued to him, sub- 
scription being overlooked by mistake, and he never applied for one 
after that date. Several months later applicant, while riding in private 
pleasure automobile, was killed in accident, and, on demand of his 
administrator, policy was tendered under which $10,000 was to be paid on 
insured’s death caused by wrecking of any railroad passenger car, steam- 
ship, licensed ferryboat, street car, elevated or subway car, if insured 
was fare-paying passenger, but policy provided that only $500 would be 
paid if death resulted from wrecking or disablement of private pleasure 
automobile. 


(For other cases, see Insurance, Dec. Dig. § 130[7].} 


Acc. | Bowers v. Washington Times Co. Inc. et al. 703 


2. INSURANCE. 

Failure to deliver accident policy to applicant during his lifetime Jield not 
prejudicial to him or to his estate, where amount recovered from insurer repre- 
sented actual amount which estate was entitled to recover on policy. 

(For other cases, see Insurance, Dec. Dig. § 130[7].) 

Appeal from the Supreme Court of the District of Columbia. 

Action by Charles W. Bowers against the Washington Times Company, Inc., 
and another. From the judgment, plaintiff appeals. 

Affirmed. 

Wm. B. Wright, of Washington, D. C., for appellant. 

Wilton J. Lambert, Geo. D. Horning, Jr., and Frank F. Nesbit, all of Wash- 
ington, D. C., for appellees. 

Before Martin, Chief Justice, and Robb and Groner, Associate Justices. 

Martin, Chief Justice. 

This action was commenced in the lower court by Charles W. Bowers, 
administrator of the estate of Robert L. Bowers, deceased, against the Wash- 
ington Times Company, and the Continental Life Insurance Company, jointly 
and severally, to recover the sum of $10,000 for their alleged failure to insure, or 
cause to be insured in that amount, the life of Robert L. Bowers, who died by 
accidental means on September 6, 1927. 

It appears that during the month of June 1927 in the District of Columbia, 
the Washington Times, a daily newspaper, published an advertisement reading 
in part as follows: “Protect your family. Insure your life. One dollar provides 
protection for $10,000 to subscribers of the Washington Times and the big Sun- 
day Washington Herald. A new and better accident policy in the Continental 
Life Insurance Co. (St. Louis Mo.). For loss of life, $10,000. For loss of both 
eyes, $10,000. For loss of both hands, $10,000. For loss of both feet, $10,000. 
For loss or one hand and one foot, $10,000. For loss of one hand and sight of 
cne eye, $10,000. For loss of one foot and sight of one eye. $10,000. For loss 
of one hand, $2,500. For loss of one foot, $2,500. For loss of one eye, $2,500. 
For loss of time per week, $20.00. With other provisions.” 

The advertisement set out an cfler to furnish an accident policy to sub- 
scribers of the Times. to be 1ssued by the Continental Life Insurance Company 
of St. Louis, Mo.. who paid $1 and subscribed for the paper for a period of one 
year, and regularly paid the subscription rate of 15 cents per week for it. Ac- 
cording to the advertisement this offer was made on the part of both defendants 
in this case. 

It appears that Robert L. Bowers, on June 25, 1927, applied for such an 
accident policy for the protection of himself and his estate, according to the 
terms of the advertisement. He paid the sum of $1 and signed the subscription 
in accordance with the requrements. A receipt was thereupon delivered to him 
for $1 as registry expense on the “$10,000 Continental Travel and Pedestrian 
Accident Insurance Policy,” with the statement that it was issued to its sub- 
scribers by the Washington Times and Herald under the terms and conditions 
stipulated in said policy. The receipt also contained the statement that, if 
Bowers did not receive the policy within three days from the date of the receipt, 
he should immediately notify the insurance department of the Washington Times 
and Herald. No policy, however, was issued to him, the subscription being over- 
looked by mistake, and it does not appear that he ever applied for one after the 
date of his receipt. Afterwards, on September 6, 1927, Bowers, while riding in 
a private automobile of an exclusively pleasure type, was killed as the result of 
the wrecking and disablement of the car. 


The plaintiff, Charles W. Bowers, was thereupon appointed administrator 
of the decedent’s estate, and, upon demand made by him upon the Times Com- 
pany, a policy was sent to him entitled “Travel and Pedestrian Accident Policy 
Issued Through Arrangement with Washington Times and the Washington 
Herald,” and was such as was referred to in the receipt given to the decedent. 
In and by this policy the defendant Continental Life Insurance Company insured 
Sowers in various amounts against death or disability resulting directly from 
bodily injuries occuring from different kinds of accidents. Under its terms the 
sum of $10,000 was to be paid upon the death of the insured if caused by the 
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wrecking of any railroad passenger car, steamship, licensed ferryboat, street car, 
elevated or subway car, if the insured was a fare-paying passenger thereon. 
However, it was provided by the policy that the sum of only $500 would be paid 
if death resulted from the wrecking or disablement of any private automobile of 
the exclusively pleasure type in which the insured was riding or driving, and 
this is the provision of the policy which covers the manner in which Bowers 
actually met his death. 

The plaintiff refused to receive the policy thus tendered him and brought 
the present action. The declaration contained four counts. The plaintiff elected 
to go to the jury on counts 1 and 3, and consented to the granting of a directed 
verdict for the defendants on counts 2 and 4. Count one claimed damages from 
the defendants in the sum of $10,000 upon the allegation that they were bound 
within a reasonable time to deliver to the plaintiff's intestate a policy of insur- 
ance, insuring him in the sum of $10,000 against loss of life incurred by accidental 
ineans, and this it was alleged the defendants had failed to do. The third count 
demanded damages in the sum of $10,000 because of the negligence of the de- 
fendants in failing to use ordinary diligence and care to insure the life of 
decedent in the sum of $10,000 in his lifetime, as they were bound by contract to 
do. Each count set out the facts which entitled decedent to receive such a 
policy, as well as his accidental death. 

The case was tried to the jury, and, at the close of the evidence, each of the 
several parties requested the court for a directed verdict. The court thereupon 
directed the jury to return a verdict for the Washington Times, upon each and 
all of the counts contained in the declaration; and in favor of the Continental! 
Life Insurance Company upon the first, second, and fourth counts contained 
therein; and a verdict against the Continental .Life Insurance Company in the 
sum of $500 upon the third count. Judgment was rendered accordingly, and the 
present appeal was taken by the plaintiff. The Continental Life Insurance Com- 
pany did not appeal. 


[1] The real issue in the present case is whether the defendants were bound 
under the circumstances to deliver to the decedent an accident policy insuring 
his life in the sum of $10,000, regardless of the character of the accident by which 
he might come to his death. It is contended by appellant that the advertisement 
plainly conveys the impression that such policy would be issued in return for the 
payment fo $1 and the subscription for a year to the Washington Times requir- 
ing the payment of 15 cents a week upon the subscription. Appellant contends 
that, inasmuch as the advertisement contains the statement “for loss of life 
$10,000,” the applicant was given thereby to understand that this sum was to 
be paid upon the accidental loss of life of the insured whatever might be the 
character of the accident causing the death. Appellant accordingly claimed a 
recovery in that amount. 


We cannot sustain this contention. The advertisement sets out in a 
prominent manner that the policy in question would contain other provisions. 
The isured was thereby notified that he should examine the policy in order to 
fully acquaint himself with its terms. 


It appears that the policy which was tendered to appellant after the death 
of decedent was of the standard type and form issued by the defendants in such 
transactions and referred to in the receipt which decedent received in his life- 
time. There was no fraud or concealment in the character of the policy, nor 
were the terms of the advertisement such as to mislead any reasonably careful 
person. As a result the company was bound upon the death of the insured under 
the circumstances to pay no more than $500 upon the policy. The charges made 
in the first and third counts of the declaration are accordingly answered by the 
fact that, if the policy had been delivered to the insured during his lifetime, it 
would have contained the terms upon which the defendants rest in the present 
case. 

[2] It appears that the policy was not sent to the applicant in his lifetime, 
but it also appears that he made no application for it such as was provided for 
in the terms of his receipt. In view, therefore, of the fact that the amount of 
$500 has been recovered from the insurance company in this case, and that this 
sum represents the actual amount which the estate of the insured was entitled 





Acc.] Lachterman v. Mutual Ben. Health & Accident Ass'n. 705 


to recover upon the policy according to its terms, no prejudice has resulted from 
the failure of the company to send the policy to the insured in his lifetime. 
The judgment of the lower court is therefore affirmed, with costs. 


LACHTERMAN v. MUTUAL BEN. HEALTH & ACCIDENT 
ASS’N. No. 22481. 
St. Louis Court of Appeals. Missouri. May 31, 1933. 
Rehearing Denied June 13, 1933. 
60 Southwestern Reporter (2d) 646. 
1. INSURANCE. 

Where language of policy is plain and unequivocal, there is no room foi 
construction, and words employed must be given their usual and natural meaning. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

2. INSURANCE. 

In action on health policy providing for payment of $100 per month ii 
insured’s illness confined him continuously within doors, and $50 per month 
not exceeding one month if insured was not confined continuously within doors, 
insured was entitled to $150 and to hospital expenses where he was ill for several 
months, and confined continuously within doors for only 24 days. 

(For other cases, see Insurance, Dec. Dig. § 525.) 

3. INSURANCE. 

Courts cannot rewrite insurance contracts, though operating harshly or 
inequitably as to one of parties, but can only ascertain and give effect to parties’ 
intention as disclosed by contract made. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

Appeal from St. Louis Circuit Court; Robert W. Hall, Judge. 

“Not to be published in State Reports.” 

Action by Sam Lachterman against the Mutual Benefit Health & Accident 
\ssociation. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded, with directions. 

Leahy, Saunders & Walther and Lyon Anderson, all of St. Louis, for appellant. 

Jacob Mellman, of St. Louis, for respondent. 

BrckKER, Presiding Judge. 

This is an action upon a health policy issued by the defendant company to 
plaintiff. The suit was originally filed, and the cause tried, before a justice of 
the peace, where judgment was had in favor of plaintiff. Defendant took an 
appeal to the circuit court, where the case was tried de novo without the inter- 
vention of a jury, resulting in a judgment for plaintiff for $625, from which 
judgment defendant brings this appeal. 

The health policy herein sued upon contains the following provisions: 

“Part I. Confining Illness One Hundred Dollars per Month for Life. 

“The Association will pay, for one day day or more, at the rate of one 
hundred ($100.00) dollars per month for disability resulting from disease, the 
cause of which originates more than thirty days after the date of this policy, and 
which confines the Insured continuously within doors and requires regular visits 
therein by legally qualified physician; provided said disease necessitates total 
disability and loss of time. 

“Part J. Nonconfining Illness Fifty Dollars per Month. 

“The Association will pay, for one day or more, at the rate of fifty ($50.00) 
dollars per month, but not exceeding one month, disability resulting from disease, 
the cause of which originates more than thirty days after the date of this policy, 
and which does not confine the Insured continuously within doors but requires 


regular medical attention; provided said diseases necessitate total disability and 
total loss of time.” 


The sole question on this: appeal is as to the proper application of the above- 
quoted provisions to the facts in the case. The record discloses an agreed state- 
ment of facts, as follows: 


“It is hereby stipulated and agreed by and between the plaintiff and the 
defendant that the following is submitted to this Court as an agreed statement 
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of facts in this cause, but that either party at the trial of said cause may introduce 
further testimony that he or it desires subject to any objection as to its 
competency or relevancy. 

“It is admitted by the defendant that the policy of insurance involved in this 
cause, being Plaintiff's Exhibit A, and dated the 5th day of March, 1928, was 
in full force and effect at all times which are involved in this cause. 

“Tt is further stipulated and agreed that the plaintiff became ill about the 
middle of February, 1930, and on February 18, 1930, first consuited a physician, 
Dr. H. A. Rusk of the City of St. Louis, Missouri, who found him suffering from 
pseudo angina pectoris and hyperthyroidism; that this first consultation with Dr. 
Rusk took place in the office of said Dr. Rusk in the Beaumont Building in the 
City of St. Louis, Missouri: that Dr. Rusk gave him medicine for this condition 
and advised an operation; that on February 19, 1930, plaintiff again called at 
the office of Dr. Rusk for treatment and on February 25, 1930, March 4, 1930, 
March 20, 1930, March 31, 1930, April 8, 1930, April 22, 1930, May 1, 1930, June 
6, 1930, June 13, 1930, July 3, 1930, July 31, 1930, and August 7, 1930. 

“It is further agreed that on or about May 6, 1930, plaintiff went to St. 
Luke’s Hospital in the City of St. Louis, Missouri, and was operated on on 
May 15, 1930, and remained in said hospital until May 30, 1930, at which day 
he was discharged from said hospital; that from May 6, 1930, to May 30, 1930, 
he was continuously confined either within his house or at the hospital, during 
which time he was visited daily by Dr. Rusk; that after his discharge from the 
hospital he went to the home of his sister, where he remained until September, 
1930, during which time, in addition to going to the doctor’s office on the dates 
hereinbefore mentioned he was taken on two or three occasions in an automobile 
to his place of business at 1527 S. 7th St., to find out how his business was 
being conducted, but performed no duties about his own business or any other 
duties, nor did plaintiff perform any kind of work from February 18, 1930, until 
August 7, 1930; that after coming to the home of his sister during June, July, 
and August, 1930, he would occasionally walk around the block; that between 
February 18, 1930, and May 6, 1930, he performed no duties in connection with 
his business but was not ordered confined to his house and was not confined 
to his house until May 6, when he went to the hospital; that at the times he called 
at the office of Dr. Rusk he was taken there in an automobile by his sister.” 

In addition to the agreed statement of facts, the attending physician’s final 
report of the illness was introduced in evidence, from which we quote the follow- 
ing questions and answers: 

“Q. Between what dates was he necessarily continuously confined within the 
house? A. From May 3, 1930, to May 27, 1930. 

“Q. Between what dates was he totally disabled from performing any and 
every kind of duty pertaining to his occupation solely as a result of this illness? 
A. From March Ist to August 1, 1931. 


“Q. Why was he totally disabled if not confined within the house? A. Angina 
pains. 

At the close of the case the defendant requested the court to give the 
following declaration of law: “The court declares the law to be that under the 
pleadings, and the law and the evidence, plaintiff is entitled to recover the sum 
of $225 with interest from the date of the filing of this suit.” 

The refusal of this instruction is here urged as error. In our view the point 
is well taken. 

[1] The provisions, “Part I” and “Part J,” of the policy here under con- 
sideration, which we have quoted, supra, are expressed in language plain and 
unequivocal, and without ambiguity. It has been held repeatedly that, where the 
language of an insurance policy is plain and unequivocal, there is no room tor 
construction, and the words employed must be given their usual and natural 
meaning. State ex. rel Commonwealth Cas. Co. v. Cox, 322 Mo. 38, 14 S.W.(2d) 
600; State ex rel. Park v. Daues, 316 Mo. 246, 289 S. W. 957; State ex rel. 
New York Life Ins. Co. v. Trimble, 306 Mo. 295, 267 S. W. 876; State ex rel. 
Security Mut. Life Ins. Co. v. Allen, 305 Mo. 607, 267 S. W. 379; State ex rel. 
Western Auto. Ins. Co. v. Trimble, 297 Mo. 659, 249 S. W. 902; Olinger v. Mass 
Prot. Ass’n, 221 Mo. App. 405, 278 S. W. 86. 
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While provisions of “Part I” and “Part J” both deal with total disability 
resulting from disease which necessitates total disability and total loss of time, 
“Part I,” in addition thereto, requires that the disability must confine the insured 
continuously within doors, where as “Part J” provides specifically for those cases 
wherein the disability “does not confine the Insured continuously within doors.” 
Provision “Part J” clearly distinguishes that, for disability to the insured resuit- 
ing from disease which necessitates total disability and total loss of time, and 
which requires regular medical attention, but which disability does not confine 
the insured continuously within doors, the insurer will only pay the insured at 
the rate of $50 per month, and not to exceed one month; and provision “Part 
I” points out that, to entitle the insured to the payment of $100 per month, the 
disability resulting from the disease must not only result in total disability and 
total loss of time, but the disability, in addition thereto, must be such as to 
“confine the insured continuously within doors and must require regular visits 
thereby by legally qualified physician.” 

[2] Measuring the undisputed facts in the case at bar by the terms of the 
policy, it is clear that plaintiff failed to bring himself within the terms of “Part I,” 
ior the agreed statement of facts discloses that he was not continuously confined 
either within his house or at the hospital excepting from May 6, 1930 to May 
20, 1930; that from the period from February 18, 1930, until August 7, 1930, 
plaintiff made no less than thirteen visits to his doctor’s office, and that from 
May 30, 1930, until August 7, 1930, he lived at the home of his sister, and during 
this period plaintiff was, on two or three occasions, taken in an automobile to 
his place of business “to find out how his business was being conducted”; and 


during the months of June, July, and August, 1930, plaintiff would occasionally 
around the block. 


It being conceded upon the record that the insured, by reason of illness, was 
confined continuously to the hospital for practically the month of May, and that 
during said period his illness required regular visits from his physician, he 
was clearly entitled to the payment of $100 for said month under the terms of 
“Part I” of his policy, and since we hold that, upon the record before us, for the 
balance of the time of the duration of plaintiff's illness, though suffering a total 
disability and a total loss of time, plaintiff was not confined continuously within 
doors, plaintiff was therefore entitled to the benefits of provision “Part J,” namely, 
$50 per month, “but not exceeding one month,” in addition to the first named 
payment of $100. The defendant concedes that under the terms of the policy 
plaintiff is entitled to $75 to reimburse him for his actval hospital expenses. 
Plaintiff, upon the record before us, is entitled to a judgment against the 
defendant for $225 and no more. 

[3] “Courts are without authority to rewrite contracts, even insurance con- 
tracts, although it may appear that in some respects they operate harshly or 
inequitahly as to one of the parties; they discharge their full duty when they 
ascertain and give effect to the iritentions of the parties, as disclosed by the 
contract which they have themselves made.” Prange v. Ins. Co., 329 Mo. 651, 
46 S.W.(2d) 523, loc. cit. 526, 80 A. L. R. 950: Grover v. Hartford Acc. & 
Indemn. Co. (Mo. App.) 51 S.W.(2d) 210. 

We have examined the case of Miller v. Mut. Benefit Health & Acc. Ass’n 
(Mo. App.) 56 S.W.(2d) 795, cited by respondent. This case is not in point 
upon the question here in issue. It is true the court there had before it a policy 
similar to that in the instant case. We note that the court in the course of its 
opinion held that there was no ambiguity in the provision of the policy (“Part I” 
in the policy before us) which pertains to the $100 per month for disability 
resulting from diseases which confines the insured continuously within doors and 
“requires regular visits therein by legally qualified physician.” There was, how- 
ever, no controversy in that case, but that the plaintiff, the insured, had suffered 
a disability resulting from disease which confined plaintiff continuously within 
doors. The crux of that case was whether or not the facts brought plaintiff 
within the provision of “Part H” which prescribed that plaintiff’s illness “required 
the regular visits therein by legally qualified physician.” 

We rule that the trial court erred in overruling defendant’s declaration of law 
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offered at the close of the case that, under the pleadings, the law, and the 
evidence, plaintiff is entitled to recover the sum of $225, with interest from the 
date of the filing of the suit. The judgment is reversed, and the cause remanded, 
with direction to enter judgment in accordance with this opinion. 
Kane and McCullen, JJ., concur. 
RITTER v. EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES. 
City Court of New York, Bronx County. June 20, 1933. 
265 New York Supplement 341. 
z. INSURANCE. 


Health policy not covering disability caused by venereal disease imposed no 
liability for syphilis, whether contracted through insured’s voluntary act, or 
otherwise. 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 

Action by Morris Ritter against the Equitable Life Assurance Society of 
the United States. 

Verdict directed for defendant. 

Raymond T. Heilperin, of New York City, for plaintiff. 

Robert E. McCormick, of New York City, for defendant. 

DONNELLY, Justice. 

In this action, the plaintiff seeks to recover of the defendant the sum of 
$1,075 alleged to be due as indemnity under the provisions of an accident and 
health policy issued by the defendant on plaintiff’s life at the rate of $25 weekly 
for the period commencing February 17, 1932, and existing continuously for a 
period of forty-three weeks; plaintiff claiming that throughout said period he 
was wholly disabled by disease and prevented from performing any and every 
duty pertaining to his occupation. This policy was in force during the period 
on which the claim is based. The parties have stipulated that the plaintiff was 
wholly and continuously disabled throughout said period to wit, from February 
17, 1932, to December 12, 1932, and that during said period he was prevented 
from performing any and every duty pertaining to his occupation. There are 
no questions relating to the sufficiency of notice or the adequacy of proofs. 

It was further stipulated: “That the plaintiff throughout said period from 
February 17, 1932, to December 12, 1932, suffered from general paresis caused 
by syphilis and that his disability is the result of said disease, to wit, syphilis.” 

The material parts of the policy are to be found in clause D thereof, as 
follows: 

“The insurance * * * shall not cover 

“(1) disease contracted or disability sustained in the Tropics or in British 
possessions of North America north of the 60 degree of north latitude; 

“(2) while the insured is engaged in military or naval service; 

“(3) nor a sickness or disease for which the insured is not treated by a 
legally qualied physician ; 

“(4) nor any disease or disability caused by injuries through violence; 

“(5) nor disability caused by venereal disease.” 

[1, 2] I quite agree with the plaintiff’s counsel that the first four exceptions 
refer to conditions under the control of the insured, namely, his whereabouts; 
his activities; his attendance by a physician or his indulgence in violence. I am 
unable to follow the contention that the last exception, disability caused by 
venereal disease, should be limited in meaning to a disability contracted through 
the voluntary act of the insured. The courts may take judicial notice of the fact 
that syphilis may be contracted by a person innocent of sexual commerce with 
one tainted therewith. People ex rel. Langdon v. Waldo, 158 App. Div. 936, 143 
N. Y. S. 818. Syphilis being a venereal disease, whether contracted as the result 
of a voluntary act or otherwise, the language, “nor disability caused by venereal 
disease,” does not admit of any qualification. My attention has not been directed 
to any authority in this state upon the subject. In Coleman v. National Life & 
Accident Ins. Co., 145 So. 298, 299, the Court of Appeals of Louisiana had the 
same question before it. It was there said: “In our opinion, the policy, which 
exempts venereal diseases from its coverage, imposes no liability upon the in- 
surer for the effects of syphilis, however it may be acquired, whether socially 
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or accidentally, for the reason that the intendment of the provision is to except 
from the insurer's liability venereal diseases, and not only such diseases as are 
socially acquired, since a venereal disease, whether it originate from sexual inter- 
course, or from shaking the infected hand of a friend, is nevertheless a venereal 
disease.” 

In Rodgers vy. National Life & Accident Ins. Co. of Nashville, Tenn., 272 
S. W. 1052, the Court of Appeals of St. Louis, Mo., had before it an action in 
which the beneficiary sought to recover the amount of a policy alleged to be 
due as a death claim. The policy in question exempted from liability death from 
venereal disease. The insured died from dementia paralytica, which was caused 
by syphilis. The defendant below requested the court to instruct the jury that 
if it found that the insured died from such disease and that it was caused by 
syphilis and that syphilis was a venereal disease, its verdict should be for the 
defendant. The appeal was based solely on the refusal of the lower court to so 
charge. Upon appeal, the court held that the instructions should have been 
given, as there was evidence in the record that the insured had died of such 
disease and that such disease was caused exclusively by syphilis and that syphilis 
was a venereal diease. 

Verdict directed for the defendant; exception to plaintiff. Ten days’ stay 
and thirty days to make and serve a case allowed. 


COLBOCH vy. INDEPENDENT LIFE INS. CO. No. 615. 
Supreme Court of North Carolina. June 14, 1933. 
169 Southeastern Reporter 709. 
INSURANCE 

Whether insured met his death by being struck by vehicle -propelled by 
gasoline, while riding bicycle on public highway, within terms of accident policy, 
held for jury (C. S. § 567). 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

Appeal from Superior Court, Buncombe County; Alley, Judge. 

Action by Flora Colboch against the Independent Life Insurance Company. 
From a judgment for plaintiff, defendant appeals. 

No error. 

The complaint of plaintiff is as follows: 

“1, That the plaintiff is a resident of Buncombe County, North Carolina. 

“2 That the defendant is a corporation duly organized and existing under 
the laws of the State of Tennessee, but authorized to do business and doing busi- 
ness in the State of North Carolina. 

“3. That on 22 June, 1931, the defendant entered into a contract of insur- 
ance with Walter Colboch, son of this plaintiff, under the terms of which and 
among other provisions the life of said Walter Colboch was insured by the de- 
fendant against accidental death in the amount of $1,000.00, and this plaintiff 
was named beneficiary, all of which is specifically evidenced by insurance policy 
No. 611866, a copy of which is hereto attached and asked to be considered a part 
of this paragraph. 

“4. That on 20 April, 1932, all premiums provided for in said policy were 
fully paid, and said policy was in full force and effect. 

“5. That on or about the said 20th day of April, 1932, at about 10 o’clock P. 
M., as this plaintiff is advised, informed and believes, and so alleges, the said 
Walter Colboch was riding a bicycle on Patton Avenue, a public street in the 
City of Asheville, North Carolina, and thereby met his death through external 
violent and accidental means, occasioned by the collision of said bicycle with some 


vehicle propelled by gasoline, the identity of which said vehicle is not known to 
this plaintiff. 


. 
“6. That the death of said assured, Walter Colboch, was immediately reported 
to the defendant, and all conditions precedent provided for in said policy were 
and have been complied with, and that said defendant has denied liability under 
the policy hereinbefore set out and has refused to comply with the terms thereof. 
“7. That under the terms of said policy there is now due this plaintiff the 


sum of $1,000.00 with interest thereon from the 20th day of April, 1932, until 
paid, all of which has heen duly demanded and the payment thereof refused. 
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“Wherefore, this plaintiff prays judgment as follows: 1. For the sum of 
$1,000.00, with interest thereon from April 20, 1932. 2. For the costs of this 
action to be taxed by the Clerk, and for such other and further relief as to the 
Court may seem just and proper.” 

The material part of the contract of insurance is as follows: “The Inde- 
pendent Life Insurance Company of America, except as is stated in paragraph F 
of this policy and subject to all the terms and conditions hereof, hereby insures 
the person named in said schedule against the result of bodily injuries received 
during the time this policy is in force, and effected solely by external, violent 
and accidental means strictly in the manner hereafter stated, subject to all the 
provisions and limitations hereinafter contained, as follows: (a) If the Insured 
shall be struck by a vehicle which is propelled by steam, cable, electricity, naphtha, 
gasoline, horse, compressed air or liquid power, while Insured is walking or 
standing on a public highway, or be struck by any vehicle named above while 
riding a bicycle on a public highway, which term, Public Highway, as here used 
shall not be construed to include any portion of railroad or interurban yards, 
station grounds, or right of way except where crossed by a thoroughfare dedi- 
cated to and used by the public for automobile or horse vehicle traffic.” 

The defendant denied the material allegations of the complaint, and says: 
“That it is admitted, as alleged in section 5 of the plaintiff's complaint, the said 
Walter Colboch met his death on the 20th day of April, 1932, and that his body 
was found on a public street of the City of Asheville, North Carolina, but how 
it happened is unknown to this defendant, and all other allegations therein con- 
tained are untrue and are denied.” 

The issues submitted to the jury and their answers thereto were as follows: 

“1. Did the insured, Walter Colboch, meet his death as the result of a collision 
between a gas propelled vehicle and a bicycle which he was riding in a public 
street or highway? Answer: Yes. 

“2. What sum, if any, is plaintiff entitled to recover? Answer: $1,000.00.” 

The court rendered judgment on the verdict, and defendant made numerous 
exceptions and assignments of error, and appealed to the Supreme Court 

Bourne, Parker, Bernard & Du Bose, of Asheville, for appellant. 

Zeb. F. Curtis and Weaver & Miller, all of Asheville, for appellee. 

CLARKSON, Justice. 

The defendant introduced no evidence, and at the close of plaintiff’s evidence 
made a motion for judgment as in case of nonsuit. C. S. § 567. The court below 
overruled the motion, and in this we think there is no error. 

The only question involved on this appeal is whether or not there was evidence 
sufficient to go to the jury that defendant’s assured met his death by being struck 

a vehicle propelled by gasoline while assured was riding a bicycle on a publi 

hway 

We have read the record, heard the arguments of counsel for the litigants, 

think there was sufficient competent evidence on the part of plaintiff for the 

answer the issue in favor of plaintiff. We see no good reason to set 
the evidence, and find no prejudicial or reversible error. 


No eTror, 


WASHINGTON NAT. INS. CO. v. BROCK. No. 7875. 
Court of Civil Appeals of Texas. Austin. May 24, 1933. 
Rehearing Denied June 7, 1933. 
60 Southwestern Reporter (2d) 861. 
1 INSURANCE 
_ Notice of any matter affecting risk involved and required to be placed in 
application, to insurance agent who has authority to solicit business, make and 
forward applications, collect and transmit premiums, and deliver policies, is notice 
to insurer who cannot deny liability on policy because of agent’s fraud, neglec 
or failure to inform insurer of such matters. 
(For other cases, see Insurance, Dec. Dig. § 378[3].) 
2. INSURANCE. 
Where through fraud, mistake, or negligence of insurance agent in filling out 
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application, insured’s truthful answers are incorrrectly transcribed, insurer is 
estopped to assert their falsity. 

Insurer is estopped to assert the falsity of the incorrectly transcribed 
answers appearing in the application as a defense to the policy, since the 
insurance agent is the agent of the insurer, and all statements of insured 
in the absence of fraud must be deemed representations, and not war- 
ranties. 

(For other cases, see Insurance, Dec. Dig. § 379[1].) 

3. INSURANCE. 

Insured need not have read application to ascertain if insurance agent cor- 
rectly wrote his truthful answers therein, though application recited that falsity 
of answers bars recovery on policy. 

(For other cases, see Insurance, Dec. Dig. § 379[5].) 

4. INSURANCE. 

False answers in application that no indemnity had been paid under other 
policies to insured who had received indemnity for certain illnesses held not to 
bar recovery on accident policy, such matters not being material to risk assumed, 
and there being no causal connection between them and insured’s injury received 
in automobile accident (Rev. St. 1925, art. 4732, subd. 4; arts. 5043, 5045). 

(For other cases, see Insurance, Dec. Dig. § 299.) 

Appeal from District Court, Brown County; E. J. Miller, Judge. 

Suit by John H. Brock against the Washington National Insurance Company. 
From a judgment in favor of plaintiff, defendant appeals. 

Affirmed. 

McCartney & McCartney, of Brownwood, for appellant. 

Wilkinson & Wilkinson, of Brownwood, for appellee. 

BLAIR, Justice. 

Appellee sued appellant on a health and accident insurance policy, issued to 
him by appellant, providing for a weekly indemnity of $50 in case of total 
disability and $25 in case of partial disability. Appellee alleged that he was 
seriousy injured in an automobile accident, on account of which he was totally 
disabled for 109 days and partially disabled for 20 days; and on the trial to the 
court without a jury recovered judgment for $1,177, with 6 per cent. interest 
from date of judgment. Appellant set up as defenses several alleged false state- 
ments made by appellee in his application for the insurance, which it contended 
in the trial court and here contends rendered the policy void under the terms 
of the insurance contract. The false statements alleged to have been made by 
appellee in the application were that in answer to the question, “What accident 
or health insurance do you carry?” appellee answered, “Dropping M. B. H. A. 
tor this policy”; whereas, at that time he was carrying such insurance in other 
than the companies named. And that in answer to the question, “Have you eve: 
made claim for or received indemnity on account of any injury or illness?” 
appellee answered, “No”; whereas, appellee had made claim for and was paid in 
June, 1924, $55.95 on account of disability caused from “pruritis” by a certain 
company; and that in the year 1928, he had made claim for and was paid $46.45, 
on account of sickness commonly called “flu,” by another named company. 

Appellant further alleged that believing and relying upon the representations 
to be true, and having no knowledge to the contrary, it issued and delivered the 
policy to appellee involved in this suit; and that it would not have issued and 
delivered said policy if it had known the answers to the aforementioned questions 
were untrue; and that said answers and questions were material to the risk 
assumed; and that the policy was issued subject to the conditions therein stated, 
which policy contained a true and correct copy of the application for the insurance, 
together with the questions and answers aforementioned. 


By a supplemental petition appellee alleged that when the application for the 
policy of insurance sued upon was made by him, one Louis Petty, the duly 
authorized agent of appellant, solicited, took, and received from appellee the 
application; that at said time Louis Petty was informed by appellee and knew 
that appellee was carrying the policies of insurance mentioned in appellant’s 
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answer; and also knew that appellee had made the claims for and had been paid 
the amounts from other insurance companies as alleged in appellant’s answer; 
and that appellant was estopped to say that the answers to the questions were 
incorrcet, because he gave and informed Louis Petty of the facts and Louis 
Petty did not include said information in said application; and that said agent 
was fully informed as to all of said facts before the policy was issued. 

Appellant by supplemental answer alleged that the only authority Louis 
Petty had was to solicit, take, and receive applications for policies of insurance; 
and that when said policy was delivered to the appellee he was charged with 
knowledge of its contents, including the application attached to the policy: and 
that it was his duty to read said policy, including the application, and to inform 
appellant of the incorrect statement. 

The court found that Petty, the soliciting agent of appellant, took the 
application from appellee; that prior to signing the application appellee informed 
him as to carrying the two policies alleged by appellant, and also informed him 
that he had made claim for and been paid weekly indemnity as alleged in appellant’s 
petition: that after said conversation said Petty presented appellee with a blank 
application for the insurance, and obtained the signature of appellee thereto; 
and that Petty thereafter filled in the blanks in said application, and without 
submitting it to appellee, forwarded it to appellant company; and that appellee 
relied on Petty to fill in the answers in accordance with such prior information. 
The court also found that appellee had fully recovered from the diseases on 
account of which he had made claims for indemnities, and that such diseases 
had no causal connection with the automobile collision on account of which 
appellee received the injuries complained of herein. 

The court further found that appellant had no knowledge of tiie incorrectness 
of the answers contained in the application of appellee at the time it issued the 
policy; and that if appellant had actually known prior to issuing the policy that 
appellee was carrying policies of insurance with the insurance companies named, 
it would not have issued the policy of insurance in suit. 

It is the contention of appellant that this case is controlled by the general 
rule that where an application for a policy of insurance, which is made a part 
of the insurance contract, contains untrue statements with regard to material 
matters affecting the willingness of the insurer to enter into the insurace contract, 
and where if true statements had been made the insurance contract would not 
have been executed, the insurer is not liable. And in applying this rule to the 
facts appellant contends that it was the duty of appellee in making the application 
for the insurance policy in suit to give true and correct answers to all materia’ 
questions contained in the application: and that since he signed the application 
before any of the answers to the questions were filled in, relying upon the 
insurance agent who solicited the business to fill in the answers as he had given 
them, and not having read the answers actually contained in the application, 
which in fact he had not given to the agent, he cannot avoid the untruthfulness 
of the answers, and is bound by the answers found in the application. 

There is no question as to the correctness of the general rule of law asserted 
by appellant; but neither the facts stated and relied upon by appellant nor the 
facts found in the record bring this case within that rule. The trial court found 
that appellee made true answers and gave true information to all matters inquired 
ehout in the application to appellant’s agent who solicited the business; but that 
the agent, without the knowledge of appellee, either failed to correctly transcribe 
the answers or write them in the application before sending the application to 
appellant. 

[1] The rule is well settled in this state that where. as the facts show in 
this case, an insurance agent with authority to solicit business, to make and 
forward the application for insurance, to collect and transmit premium, and to 
deliver the policy of insurance, notice to him of any matter affecting the risk 
involved, and required to he placed in the application, 1s notice to the insurer, 
and the insurer will not be permitted to deny liability on the policy on account 
of the neglect, failure, or fraud of the agent in not informing the insurer of such 
matters. German Ins. Co. v. Everett, 18 Tex. Civ. App. 514, 46 S. W. 9; 
Southern Mut. Fire Ins. Co. v. Mazoch Bros. (Tex. Civ. App.) 291 S. W. 257: 
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American Nat. Ins. Co. v. Bailey (Tex. Civ. App.) 3 S.W.(2d) 539; American 
Surety Co. v. Blaine (Tex. Civ. App.) 9 S.W.(2d) 765; Southern Underwriters 
y. Jones (Tex. Civ. App.) 13 $.W.(2d) 435; Home Mut. Life Ins. Ass’n v. Pool 
(Tex. Civ. App.) 18 S.W.(2d) 693; Lee v. Mutual Protective Ass’n (Tex. Civ. 
App.) 47 S.W.(2d) 402; 32 Corpus Juris, pp. 1067, 1068, § 145; 32 Corpus Juris, 
p. 330, §§ 587, 588. 

[2] The rule is also settled in this state, as was held by this court in the 
case of American Nat. Ins. Co. v. Park; 55 S.W.(2d) 1088, 1090 grit of error 
refused), that: “Where the insured in good faith makes truthful @nswers to the 
questions contained in the application, but his answers owing to the fraud, 
mistake or negligence of the agent in filling out the application are incorrectly 
transcribed, the company is estopped to assert their falsity as a defense to the 
policy, for the solicitor of the insurance is the agent of the company, and all 
statements of assured in the absence of fraud must be deemed representations 
and not warranties.” Home Ins. & Banking Co. v. Lewis, 48 Tex. 622; Texas 
Banking & Ins. Co. v. Stone, 49 Tex. 4; North American Acc. Ins. Co. v. Trenton 
(Tex. Civ. App.) 99 S. W. 740; Supreme Lodge of the Fraternal Brotherhood v. 
Jones (Tex. Civ. App.) 143 S. W. 247; Massachusetts Bonding & Ins. Co. v. 
Vollmer (Tex. Civ. App.) 246 S. W. 747; Schumann vy. Brownwood Mut. Life 
Ins. Ass’n (Tex. Com. App.) 286 S. W. 200; Mass. Bonding & Ins. Co. v. 
Worthy (Tex. Civ. App.) 9 S.W.(2d) 388; American Ins. Union v. Monk (Tex. 
Civ. App.) 16 S.W.(2d) 371; Inter-Ocean Cas. Co. v. Brown (Tex. Civ. App.) 
31 S.W.(2d) 333; Prov. Life, etc., Ins. Co. v. Parks, 238 Ky. 518, 38 S.W.(2d) 
446: 32 Corpus Juris, p. 1290, § 516; 32 Corpus Juris, pp. 1333-1336, §§ 601 and 603. 

[3] Nor is there any merit to the contention of appellant that the duty rested 
upon appellee to read the application for the insurance, or to have it read to him, 
either before the application was sent to appellant, or after it was attached to and 
delivered as a part of the insurance policy sued upon, in order to ascertain if 
the agent had correctly written his answers in the application. This contention 
is predicated upon the answer, “Yes,” of appellee, claimed to be in the nature 
of a warranty, to question 16 in the application, which reads: “Do you represent 
each and all of the foregoing answers to be true and complete, and agree that the 
falsity of any answer in this application for a policy shall bar the right to 
recover thereunder, if such answer is made with intent to deceive; or materially 
affects the acceptance of the risk or the hazard assumed by the company?” 

This court in construing a similar question and answer held contrary to the 
contention of appellant in the case of American Nat. Ins. Co. v. Park, supra. 
It was also held in Schumann y. Brownwood Mut. Life Ins. Ass’n (Tex. Com. 
App.) 286 S. W. 200, 202, as follows: “but it is suggested that it was the duty 
of the insured to read his application before he signed it and be sure his 
answers had been correctly written therein. This is not the law, unless the 
insured so agrees in the contract. * * * In this case there was nothing to cause 
the insured to suspect that Martin would falsify his answers. That being true, 
he had a right, under the authorities we have reviewed, to rely upon Martin’s 
honesty in filling out the application.” Equitable Life Ins. Co. v. Hazelwood, 
75 Tex. 338, 12 S. W. 621, 7 L. R. A. 217, 16 Am. St. Rep. 893; Massachusetts 
Bonding & Ins. Co. v. Worthy (Tex. Civ. App.) 9 S.W.(2d) 388. 

[4] We are also of the opinion that even though the answers falsely stated 
that appellee had not made any claim for and had not been paid indemnity under 
any other policy of insurance, appellant is not relieved of liability on the policy 
in suit, because appellee was not responsible for the false answers, and because 
the trial court found that such matters were neither material to the risk assumed 
nor actually contributed to the contingency or event on which the insurance sued 
for became due and payable under the undisputed evidence adduced. The claims 
paid appellee by other insurers were a claim for pruritis in 1924 and a claim 
for a light case of “flu” in 1928. Manifestly, there is no casual connection 
between these and the injury received by appellee in car wreck in 1931, which 
injuries constitute the basis of the claim in this suit. The question here presented 
and the findings and conclusions of the trial court thereon are controlled by and 
are in accordance with the provisions of subdivision 4 of article 4732, and articles 
5043 and 5045, R. S. 1925. See, also, Guarantee Life Ins. Co. v. Evert (Tex 
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Civ. App.) 178 S. W. 643; Mass. Bonding & Ins. Co. v. Vollmer (Tex. Ciy, 
App.) 246 S. W. 747; Southern Surety Co. v. Butler (Tex. Civ. App.) 247 S. W. 
611; First Texas Prudential Ins. Co. v. Gamble (Tex. Civ. App.) 257 S. W. 1005; 
Southern Surety Co. v. Benton (Tex. Civ. App.) 247 S. W. 302; Southland Life 
Ins. Co. v. Norton (Tex. Civ. App.) 297 S. W. 1083; Southern Surety Co. y. 
Soloman (Tex. Civ. App.) 4 S.W.(2d) 599; Huey v. American Nat. Ins. Co, 
(Tex. Civ. App.) 45 S.W.(2d) 340; People’s Mut. Life Ass’n v. Cavender (Tex. 
Civ. App.) 46 §.W.(2d) 723; First Texas Prudential Ins. Co. v. Pipes (Tex. Civ. 
App.) 56 S.W.(2d) 203; American Central Life Ins. Co. v. Alexander (Tex. 
Com. App.) 46 S.W.(2d) 864. 


The judgment of the trial court will be affirmed. 
Affirmed. 
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AUTOMOBILE 


HOME INS. CO. OF NEW YORK y. SCHARNAGEL. 8 Div. 493. 
Supreme Court of Alabama. May 11, 1933. 
Rehearing Denied June 9, 1933. 
148 Southern Reporter 596. 
1. INSURANCE. ' 

3urden was on defendant in action on automobile theft policy to establish 
existence of alleged lien or mortgage vitiating policy. 

(For other cases, see Insurance, Dec. Dig. § 646[2].) 

2. INSURANCE. 

Forfeitures provided for in insurance policy may be waived by insurer’s 
adjuster, having authority and full knowledge of facts, in absence of nonwaiver 
agreement. 

(For other cases, see Insurance, Dec. Dig. § 375]|2].) 

5. INSURANCE. 

Insurer waives exception in automobile theft policy of loss, where insured 
gives possession of automobile to theft by denying liability on other grounds. 

(For other cases, see Insurance, Dec. Dig. § 395.) 

6. INSURANCE. 

Insurer waived defenses of morigage or other lien vitiating automobile theft 
policy and insured’s voluntary surrender of possession of car to thief by deny- 
ing liability because of false statement in application as to cash payment on 
price of car. 

(For other cases, see Insurance, Dec. Dig. § 395.) 

& INSURANCE. 

Insurance agent cannot waive ‘condition in policy procured by him after 
delivery thereof. 

(For other cases, see Insurance, Dec. Dig. § 375[1].) 

9. INSURANCE. 

Automobile owner paying credit company, to which automobile theft policy 
was made payable for account of all interests, could sue thereon in his own 
name (Code 1923, §§ 5699, 5700, 5707). 

(For other cases, see Insurance, Dec. Dig. § 624[1].) 

Appeal from Law and Equity Court, Franklin County; B. H. Sargent, Judge. 

Action on a policy of automobile theft insurance by W. C. Scharnagel 
against the Home Insurance Company of New York. From a judgment for 
plaintiff, defendant appeals. Transferred from Court of Appeals. 

Affirmed. 

Lange, Simpsin & Brantley, of Birmingham, for appellant. 


J. Foy Guin, of Russellville, for appellee. 
THOMAS, Justice. 


The court, sitting without a jury, rendered a judgment for the plaintiff. 

The suit was upon a policy insuring plaintiff's automobile against loss “by 
theft or other perils in the policy of insurance mentioned,” and alleging the theft 
of the car by the party named and on the day specifically indicated. 

The first assignment of error challenges the action of the trial court in over- 


ruling defendant’s demurrer to plaintiff’s replications (Nos. 5, 6, 7, 8, 9 and 10) 
to plea 3. 


The pleas averred a proviso of nonliability under the policy, to the effect 
that “plaintiff ought not to recover * * * where the loss of said automobile was 
suffered by the assured from voluntary parting with title and/or possession of 
said automobile, whether or not induced so to do by any fraudulent scheme, trick, 
device, or false pretense. Defendant avers that the loss of said automobile by 
the plaintiff as described in said count was suffered by the plaintiff from the 
\oluntary parting of the possession of said automobile by the plaintiff to the 
said John Carter”; or “ought not to recover * * * for any loss or damage to 
the said automobile while said automobile was subject to any [other] lien, mort- 
gage, or other encumbrance” than that of the Universal Credit Company; and 
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it is alleged the same was subject to a purchase mortgage to C. R. Wilson, con- 
trary to the contract provisions of the policy. 

The issues on which the trial was had are: (1) Did Carter steal the car, 
or did the plaintiff lend it to him? (2) Were there valid incumbrances on the car, 
other than that permitted by the policy—to the Universal Credit Company? (3) If 
so, did Wilson, the agent procuring the insurance, have knowledge thereof at 
the time of his issuance of the policy, and was that knowledge obtained in the 
negotiations leading up to and affecting the insurance contract chargeable to the 
defendant? 

The evidence shows that the Wilson Motor Company, a partnership, was 
composed of Charles R. and Charles E. Wilson, dealers in automobiles and from 
whom the car was purchased; that the title was retained for the balance of the 
purchase price; that the sellers procured the issue of the insurance policy on 
the car against its loss by theft, and said policy was procured by Wilson and 
mailed to plaintiff from without the state; that the balance of the money was 
borrowed from Universal Credit Company and from Wilson’s guardian account, 
on the date of the issue of the policy, and on the date of the renewal thereof 
was discounted to the Citizens’ Bank & Savings Company as a “promissory note”; 
that the “financial sales contract” that purchaser gave in the first instance was 
fully paid before the loss of the car. The written notice of loss offered in evi- 
dence by the defendant contained the statement of the fact that the renewal 
note, the obligation at the time of the loss, was only the personal “note to Wilson 
Mtr. Co. and Mortgage to the U. C. C.” (meaning Universal Credit Company). 

[1] There were conflicting tendencies in the testimony. The officials of the 
Citizens’ Bank & Savings Company, the cashier and assistant cashier with whom 
the renewal note was discounted, testified as to whether or not there was a 
retention of title to the car. These officials said there was such lien; the plain- 
tiff and the discount records of that bank showed and stated that there was only 
a note on which was written, as “indorser” or “security and indorsers,” the name 
of “Wilson Motor Company.” The burden was upon the defendant, under the 
pleas, to establish the existence of a lien or mortgage that would vitiate the 
policy. 

The evidence further shows that the installment contract for the purchase 
price was immediately transferred to Universal Credit Company by the Wilson 
Motor Company, and that, as we have indicated, or according to plaintiff's testi- 
mony, it was fully paid by plaintiff. y 

We may advert to several of the provisions of the contract, which read as 
follows: 


_ “The Home Insurance Company, New York—stock company—in consideration 
of the warranties and the premium hereinafter mentioned does insure the Assured 
named herein, for the term herein specified, to an amount not exceeding the ac- 


tual cash value of the property at the time any loss or damage occurs. * * * [Italics 
supplied. ] 


“The automobile described is fully paid for by the assured and is not mort- 
gaged or otherwise encumbered, except as follows: 


“Lien of the Universal Credit Company. * * * 
D. Schedule of Perils—Limits of Liability—Net Rates and Premiums 
Perils—Limit of Liability—Net Rates—Premiums 
Name of assured, W. C. Scharnagel, Fire 
Lightning 
Transpor- 
tation 
E 


Spruce Pine, Alabama. Theft 

And Universal Credit Company, loss, if Robbery 

any, to be adjusted with the purchaser, Pilferage 200 ‘ 1.20 
though to be paid, subject to the conditions 
of this policy, only to the Universal Credit Total Premiums $5.60 
Company for the account of all interests. 

* * * [Italics supplied] 


_, “This policy is made and accepted subject to the provisions, exclusions, con- 
ditions and warranties set forth herein or endorsed hereon, and upon acceptance 
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of this policy the Assured agrees that its terms embody all agreements then 
existing between himself and the Company or any of its agents relating to the 
insurance described herein, and no officer, agent or other representative of this 
Company shall have power to waive any of the terms of this policy unless such 
waiver be written or attached hereto; nor shall any privilege or permission affect- 
ing the insurance under this policy exist or be claimed by the assured unless so 
written or attached.” 


The several conditions or exceptions are set up in defendant’s pleas as we 
have indicated, and clause L of the policy stipulates an exception where “any one 
acting under express or implied authority of the assured, voluntarily parts with 
title and/or possession, whether or not induced so to do by any fraudulent scheme, 
trick, device or false pretense.” 


The evidence fails to show that any written application was executed to 
procure the policy by and through the Wilsons, etc. The record further discloses 
the “Conditional Sale. Contract,” “Dealer’s Representations, Assignment and 
Guaranty to Universal Credit Company,” containing, among other things, that 
the “Undersigned warrants that down payment made by purchaser as stated 
above was in cash and not its equivalent, unless written notice otherwise was 
given Universal Credit Company, and that no part thereof was loaned directly 
or indirectly by undersigned to purchaser.” The “Purchaser’s Statement” author- 
ized Wilson Motor Company or Universal Credit Company to purchase insurance 
for “mutual protection, and such other insurance as may be required to cover 
our respective interests and to execute applications for such insurance,” etc. The 
Dealer’s Work Sheet” and “Statement of Transaction” to Universal Credit Com- 
pany of “3/4/31” were also exhibited by the evidence. 


Did the trial court err in overruling demurrers to plaintiff’s replications num- 
bered 5, 6, 7, 8 and 9, as interposed to defendant’s plea 3? The substance of that 
plea was, that plaintiff voluntarily parted with the possession of the car to said 
Carter, contrary to contract provisions and limitation of liability contained in 
the policy. The replications (Nos. 5 and 6 for example), to which demurrers 
were overruled, were to the effect that an adjuster, engaged in the investigation 
of the loss in oral conversation with the plaintiff before the filing of the suit, 
denied liability for the theft of the car on the one ground (stated by him to plain- 
tiff) that the policy was void because of an alleged untrue statement contained in 
application for the policy of insurance, namely, that the application contained, or 
the adjuster claimed that it contained, a statement to the effect that plaintiff had 
paid Wilson Motor Company, from whom he bought the automobile, $100 in cash, 
as a part of the purchase price; that defendant thereby waived the defense asserted 
in the plea; and replication 6 concludes with the averment: “And the plaintiff 
relied on such statement by the adjuster, and was misled thereby, and filed his 
suit on such asserted defense and that such defense was the only defense claimed 
hy the defendant. Wherefore the defendant is now estopped to set up the defense 
asserted in the plea.” Replication 7 is to the effect: “That the policy sued on 
has written or printed or stamped thereon, as one of the terms of the policy, 
the following words, towit: ‘All losses under this policy should be reported 
immediately to Motor City Agency, Inc., Sterick Building, 8 North. Third Street, 
Memphis, Tennessee.’ The plaintiff alleges that said Motor City Agency was the 
agent of the defendant with authority to receive notice of the loss and deny 
liability thereon; that shortly after his loss by theft he did notify Motor City 
Agency through Wilson Motor Co. from whom he had bought the automobile 
and the insurance policy; that shortly thereafter he received from Motor City 
Agency, through registered mail, a letter, denying for the defendant liability for 
the loss and stating as follows: ‘The terms of sale as represented to us in appli- 
cation for insurance on your car are not in accordance with the true facts. In 
as much as this is a misrepresentation under our policy contract, your policy has 
heen void and without effect since inception date, namely, March 3, 1931.’ ” And 
replication 8 concludes: “And the plaintiff relied on said denial of liability and 
on the assertion that defendant denied liability on the ground stated in said 
letter, and was misled to his injury. Wherefore the defendant is now estopped 
to set up the defense asserted in the plea.” s 

[2] The law is settled that foreitures provided in a policy of insurance may 
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be waived by an agent in an effort for adjustment, having authority and full 
knowledge of the facts of the forfeiture; and that the status quo of the parties 
toa policy (if to be maintained on the effort for adjustment) may be maintained 
by what is known and designated in insurance law as a nonwaiver agreement, 
entered into by the parties before and at the time of the investigation and 
attempted adjustment of the loss. Insurance Co. of North America v. Williams, 
200 Ala. 681, 77 So. 159; National Life Ins. Co. of the U. S. of America v. Reedy, 
217 Ala 114, 117, 115 So. 8 In Indemnity Company of America v. Pugh, 222 
Ala. 251, 253, 132 So. 165, 167, it was said: “In Ray v. Fidelity-Phoenix Fire Ins. 
Co., 187 Ala. 91, 65 So. 536, 538, it was held that the company’s mere investi- 
gation of the loss on its own account, and for its own satisfaction, would not 
constitute a waiver of proof of loss, but, in discussing conduct from which such 
waiver may be reasonably inferred, the court quoted with approval the follow- 
ing from Cooley's Briefs: ‘If the company investigates the loss on its own 
account, and so conducts itself with relation thereto as to show a satisfaction 
with the knowledge thus obtained, or to induce reasonable belief in insured 
that it is so satisfied, and does not desire formal notice or proofs, it will amount 
to a waiver of such formalities.” There was no nonwaver agreement shown 
by the evidence. 


[3, 4] The demurrers did not designate any particular replication by name 
or number; were directed to the replications of the plaintiff separately and 
severally. The replications, likewise, did not designate; nor were they directed 
to pleas by name or number, but as replies to defendant’s pleas separately and 
severally. This amounted to a filing of a separate replication to each plea and 
demurrer thereto; for it is declared that, “where a plea is addressed to each 
and every count of the complaint, it is equivalent to filing it separately to each 
count, and hence, if the plea was good as to one count, it was error to sustain 
a demurrer generally to the plea.” Barbour vy. Shebor, 177 Ala. 304, 58 So. 276. 
Demurrers to replications 5 to 10, inclusive, were overruled. In replications 
5 and 6 there was denial of liability (that the policy was void) on the ground 
of misrepresentation contained in the application for the policy of insurance, 
“that the adjuster claimed that it contained a statement to the effect that plain- 
tiff had paid Wilson Motor Co. from whom he bought the automobile, $100.00 in 
cash, as a part of the purchase price,” and that by naming and setting up such 
a ground of defense (avoiding the policy) through the agency of its said adjus- 
ter, without nonwaiver agreement, “the defendant waived the defense asserted 
in the plea,” meaning plea 3 and other like pleas to the effect that plaintiff 
voluntarily parted with the possession of the automobile to the party carrying 
it off or stealing same; and pleas setting up liens or incumbrances contrary to 
the provisions of the policy. The grounds of demurrer assigned to the replica- 
tions do not question the full knowledge of the facts embraced in the pleading 
asserting waiver and did not challenge the replications for the lack of neces- 
sary and specific averment which should be indicated by the demurrer. 


{5, 6] Whatever the rule may be in other jurisdictions, it is established 
with us that a suicide exception contained in a life policy may be waived after 
investigation and with knowledge by an agent with authority; or estoppel 
founded thereon; or an exemption of military or naval service contained in a 
life policy can be likewise waived by the assertion of another ground of defense 
with full knowledge of the facts. It must follow that, under a theft policy, an 
insurer with full knowledge waives the provision or exception of loss by actual 
theft; where possession is given by the owner, by resting nonliz ability on other 
asserted grounds of defense, 2s that, for example, which is set up in replications 
5 and 6—by a denial of liability on the ground that the policy was void because 
of the facts averred as to representations of cash purchase price. Liverpool 
& London & Globe Ins. Co. Limited, of England v. McCree, 213 Ala. 534, 536, 
105 So. 901; National Lite & Accident Ins. Co. v. Singleton, 193 Alfa. 84, 69 So. 
80. That is to say, where the contract is repudiated for the one reason stated, 
and the relationship of assured and insurer denied by the agent with knowledge 
and authority, and the plaintiff is informed that there is no valid, binding, and 
existing contract or policy or liability of insurance, he has the right to rely 
thereon to bring his suit on that premise and defense. The relationship out of 





Auto} Home Ins. Co. of New York v. Scharnagel 719 


which other defenses arise is denied, and all other grounds of defense are 
waived in the denial of such contractual relations of the parties. Thus is waived 
any defense defendant may have had under the contract, such as the existence 
of a mortgage or other lien, or the voluntary surrender of the possession to 
Carter. National Fire Ins. Co. of Hartford v. Tennessee Land Co., 224 Ala. 113, 
139 So. 227; Ray v. Fidelity-Phoenix Fire Ins. Co., 187 Ala. 91, 65 So. 536; 
Indemnity Company of America v. Pugh, 222 Ala. 251, 132 So. 165; Georgia 
Home Insurance Co. v. Allen, 128 Ala. 451, 459, 30 So. 537, and earlier authori- 
ties; New Brtinswick Fire Ins. Co. y. Nichols, 210 Ala. 63, 97 So. 82. There 
was no reversible error in overruling demurrers to the replications on the 
grounds that are assigned. 

[7, 8] That the Wilsons or their partnership acted in the capacity of an 
agent in procuring the insurance is shown by the evidence; and this cannot be 
denied with assurance. Girard Fire & Marine Ins. Co. v. Gunn, 221 Ala. 654, 
130 So. 180. It is provided by our statutes that insurance companies doing 
business in this state may contract (in this state) only through Alabama agents 
duly commissioned and licensed; and it is not presumed or shown that the 
defendant violated the law in the procurement or the issue and delivery of this 
policy. Sections 4590, 8353; Noble v. Mitchell, 100 Ala. 519, 14 So. 581, 25 L. 
R. A. 238; Id., 164 U. S. 367, 17 S. Ct. 110, 41 L. Ed. 472; New Brunswick Fire 
Ins. Co. v. Nichols, supra; Girard Fire & Marine Ins. Co. v. Gunn, supra; Lett 
vy. Liverpool & London & Globe Ins. Co., 213 Ala. 488, 105 So. 553. Such agent 
cannot waive a condition after delivery. A®tna Fire Ins. Co. v. Kennedy, 161 
Ala. 600, 50 So. 73, 135 Am. St. Rep. 160. 

[9] The question recurs: Did the trial court err in rendering final judgment 
for plaintiff? It is true the policy was made payable to Universal Credit Company 
for the account of all interests. This question of the right of plaintiff to maintain 
suit in his own name was not presented on the trial. 

The evidence shows that Universal Credit Company has been paid, and there- 
after the owner, Scharnagel, is the party at interest, the insurance being payable 
to Universal Credit Company for the account of all interests. After the loss is 
fixed, suit may be maintained in the name of such beneficial owner. Sections 
5699, 5700, 5707, Code; Girard Fire & Marine Ins. Co. vy. Gunn, 221 Ala. 654, 661, 
130. So. 180; Union Ins. Soc. of Canton, Limited v. Sudduth, 212 Ala. 649, 103 
So. 845; Norwich Union Fire Ins. Co. v. Prude, 145 Ala. 297, 40 So. 322, 8 Ann. 
Cas. 121; National Fire Ins. Co. of Hartford, Conn. v. Kinney, 224 Ala. 586, 
141 So. 350; Capital City Ins. Co. v. Jones, Assignee, 128 Ala. 361, 364, 30 So. 
674, 86 Am. St. Rep. 152. See Ingram v. Evans (Ala. Sup.) 148 So. 593, on 
beneficial interest under bonds. 

[10] The case was before the court without a jury, and under our rule 
(Hackett v. Cash, 196 Ala. 403, 72 So. 52) we will not disturb the judgment 
rendered under the conflicting evidence and reasonable tendencies thereof. 

The judgment of the circuit court is therefore affirmed. 

Affirmed. 


Anderson, C. J., and Bouldin, Foster, and Knight, JJ., concur. 

Gardner and Brown, JJ., concur in the conclusion. 

Brown, Justice (concurring specially). 

I am of opinion that the coverage of the insurance contract cannot be 
enlarged or extended by waiver or estoppel. To so hold would be to make a 
new contract of insurance covering losses not covered by the original, and the 
law is well settled that this cannot be done in the absence of a new consideration. 
Great American Ins. Co. v. Dover, 219 Ala. 530, 122 So. 658; 5 Cooley’s Briefs 
on Insurance, page 3953; Ruddock vy. Detroit Life Ins. Co., 209 Mich. 638, 177 
N. W. 242. 

I am further of opinion that the replication to defendant’s plea 3 was subject 
to demurrer, but the grounds assigned were too general, and were properly 
overruled for this reason. Code 1923, § 9479; McGehee v. Western Union Tel. 
Co., 169 Ala. 109, 53 So. 205, Ann. Cas. 1912B, 512. 

I therefore limit my concurrence to the conclusion announced in the ma- 
jority opinion. 
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GOERGEN v. MANUFACTURERS’ CASUALTY INS. CO. 
Supreme Court of Errors of Connecticut. June 20, 1933. 
166 Atlantic Reporter 757. 
1. INSURANCE. 


Plaintiff suing insurer on judgment against insured is subrogated to rights 
of insured under liability policy as to waiver or estoppel which would preserve 
insured’s rights notwithstanding breach of conditions of policy as to co-opera- 
tion with insurer. 


(For other cases, see Insurance, Dec. Dig. § 311{1].) 
2. INSURANCE. 

Liability insurer sued on judgment against insured waived insured’s failure 
to co-operate as provided in policy by not being present at trial, where insurer 
who conducted insured’s defense made no formal application for continuance, 
and conducted defense until end of trial (Gen. St. 1930, § 4231). 

(For other cases, see Insurance, Dec. Dig. 388[5].) 

Appeal from Court of Common Pleas, New Haven County; Walter M. 
Pickett, Judge. 

Action by Joseph B. Goergen against the Manufacturers’ Casualty Insurance 
Company to recover under the terms of a liability insurance policy, brought to 
the Court of Common Pleas and tried to the court. Judgment for the plaintiff, 
and appeal by the defendant. No error. 

Argued before Maltbie, C. J., and Haines, Hinman, Banks, and Avery, JJ. 

George E. Beers and William L. Beers, both of New Haven, for appellant. 

William J. Carrig, of New Haven, for appellee. 

HINMAN, Judge. 

The plaintiff brought an action against a Mrs. Tucker for damages for 
injuries suffered by alleged negligence in the operation of an automobile owned 
by her, liability for which was covered by a policy issued by the present defend- 
ant. Subsequently Paul R. Cashman, who was driving the car at the time of 
the accident, was cited in as a defendant and the action was withdrawn as 
against Mrs. Tucker. Cashman as the operator of the car was an additional 
insured under the terms of the policy and the present defendant ultimately 
caused appearance in his behalf to be entered by counsel who undertook the 
defense and continued in control and management of it until the case terminated 
in verdict and judgment for the plaintiff. 

The plaintiff, after execution against Cashman was returned satisfied, then 
brought the present action, under section 4231 of the General Statutes, to recover 
the amount of the judgment from the defendant insurer. The defendant, in 
addition to other matters not of present moment, alleged in its answer that 
Cashman failed to co-operate in the defense of the original action by attending 
and giving evidence on the trial. The plaintiff replied that by entering into 
and continuing in the trial judgment the defendant waived any right to disclaim 
liability under the policy because of lack of co-operation. The policy contained 
a condition (C) that “the assured, when requested by the Company, shall aid 
in effecting settlements, securing evidence, the attendance of witnesses and in 
prosecuting appeals.” This condition was binding upon Cashman as an addi- 
tional assured. During the court week ending June 17, 1932, the case against 
Cashman was on assignment for trial and he was in daily attendance until 
Friday afternoon when the case was excused until the next Tuesday to follow 
a case specially assigned for that day. Cashman was requested by counsel to 
be in court Tuesday morning and he promised to do so. At the opening of 
court on Tuesday the case was called for trial but Cashman failed to appear. 
Defendant's attorney informally so stated to the court and to plaintiff's counsel 
and that he was an important witness, had been in attendance, and had promised 
to appear, and that counsel could not understand why he was absent, and sug- 
gested a continuance. Plaintiff's counsel objected and the court directed that 
the trial proceed. Defendant’s counsel did not then or later attempt to with- 
draw from the case, declare a breach of the policy, disclaim liability, or reserve 
the defendant’s rights under the policy. At the midmorning recess efforts were 
made by telephone to locate Cashman but without success. The counsel pro- 
vided by this defendant, without moving for a continuance, remained in the 
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case, when the plaintiff rested early in the afternoon produced and examined a 
witness, filed requests to charge, and argued the case to the jury. The same 
afternoon a verdict was rendered for the plaintiff for $700 damages. 


It afterward developed, the court finds, that Cashman had no intention of 
absenting himself from the trial but having been in New York over the week- 
end returned to New Haven early Tuesday morning and went to his home and 
to sleep, believing that because of the Yale Commencement exercises on that 
day and the special assignment of the case preceding his own his appearance in 
court would not be necessary before the following day. He appeared in court 


on Wednesday morning expecting to testify but then found that the case had 
been concluded the previous afternoon. 


The day following the trial the counsel wrote the present defendant describ- 
ing what had occurred and advising it to disclaim liability under the policy and 
it refused to pay the judgment but, the finding states, so far as appears the first 
formal disclaimer was by the answer filed, in the present case. 


[1] Upon the facts found, the trial court held that while Cashman was not 
guilty of bad faith and did not willfully refuse to attend and testify or intend 
to abandon the defense of the cause, his conduct constituted a failure to co- 
operate amounting to breach of condition C of the policy, but concluded, 
further, that counsel should have declared a breach and disclaimer of liability 
and either withdrawn from the case or reserved defendant’s rights under the 
policy before proceeding with the trial or upon the breach, and that by his 
failure to do so the defendant waived whatever breach Cashman may have 
committed and is estopped to assert it against the plaintiff after his interest in 
the proceeds of the policy had attached by reason of the verdict and judgment. 
The validity of this latter conclusion is determinative of the appeal. The plain- 
tiff’s rights against the defendant are by subrogation to those of Cashman as 
an insured and are no different or more advantageous as to the consequences of 
his breach but, equally, the plaintiff stands in Cashman’s shoes as to any waiver 
or estoppel which would preserve availability of the latter’s rights notwithstand- 
ing such breach. Rochon v. Preferred Accident Ins. Co., 114 Conn. 313, 315, 
158 A. 815; Guerin v. Indemnity Ins. Co., 107 Conn. 649, 142 A. 268, 269; Daly 
v. Employers’ Liability Assurance Corp., 269 Mass. 1, 168 N. E. 111, 72 A. L. 
R. 1436; note, 72 A. L. R. page 1506, and cases cited. 


It is generally recognized that waiver of an assured’s breach of the co- 
operation clause, or estoppel to take advantage of it, may arise from the insurer’s 
undertaking and continuing with the defense of an action against him with 
knowledge of the facts constituting the breach. Differences in result in the 
many cases are attributable to variations in the facts and circumstances involved 
and the application of the general principle to them. The rule has been applied 
and waiver or estoppel held to obtain in most cases where the insurer had 
full knowledge of the facts constituting a breach by failure to co-operate, 
before undertaking the defense of the action against the assured, but elected 
to proceed with it without notifying the assured that it disclaimed liability or 
that by continuing in the case it did not waive any defense based upon the 
breach, until after an unfavorable verdict. Daly v. Employers’ Liability Assur- 
ance Corp., supra; Francis v. London Guarantee & Accident Co., 100 Vt. 425, 
138 A. 780; Gerka v. Fidelity & Casualty Co., 251 N. Y. 51, 167 N. E. 169; Lunt 
v. ZEtna Life Ins. Co., 261 Mass. 469, 159 N. E. 461; Killeen v. General Accident 
F. & L. Assurance Corp., 131 Misc. 691, 227 N. Y. S. 220; Brandon v. St. Paul 
Mercury Ind. Co., 132 Kan. 68, 294 P. 881, 83 A. L. R. 673; 72 A. L. R. note, page 
1493. As stated in the Francis Case, 100 Vt. 425, 138 A. 780, supra, the reason 
is that where, although the facts constituting the breach were known to the 
insurer through its counsel before trial, it chose to go on, deliberately took the 
chance of a trial, and only after an adverse verdict made any claim that it was 
released from liability by the assured’s conduct, “this action was so inconsistent 
with a purpose to assert the forfeiture and so convincing of an intent to waive 
it that it must be held to amount to a waiver as a matter of law.” 

Cases in which knowledge of breach by failure to co-operate was not obtained 
by the insurer until the trial present more difficulty and exhibit a greater varia- 
tion in views and results, but they predominantly recognize the admissibility of a 
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finding of waiver or breach, at least as a question of fact. Solomon v. Preferred 
Accident Ins. Co., 132 Misc. 134, 229 N. Y. S. 257; Ohrbach v. Preferred Accident 
Ins. Co., 227 App. Div. 311, 237 N. Y. §S. 494; Seltzer v. Indemnity Ins. Co., 
252 N. Y. 330, 169 N. E. 403; United States F. & G. Co. v. Remond, 221 Ala. 
349, 129 So. 15; N. J. Fidelity & Plate Glass Ins. Co. v. McGillis (C. C. A.) 
42 F.(2d) 789: 72 A. L. R. 1496, note; Huddy Encyclopedia Automobile Law, 
vol. 13-14, § 299. Determination as to whether the facts found support the con- 
clusion of waiver and estoppel in the present case involves a consideration of 
what, if anything, the insurer by its counsel should have done other than he did 
when confronted with the unexplained absence of Cashman at the opening of 
and during the trial. There was no immediate opportunity to give Cashman notice 
of disclaimer as in McGee v. United States F. & G. Co. (C. C. A.) 53 F.(2d) 
953. The first move naturally and plainly indicated by the situation was to attempt 
to secure a continuance until the missing party and witness could be located and 
his attendance secured. It is found that counsel informally suggested a continu- 
ance but plaintiff's attorney objected and the court directed the trial to proceed, 
but it does not appear that the suggestion was renewed or any formal motion 
for a continuance made when Cashman remained absent and could not be located. 
It is clear from the finding that no notice or intimation was given to the plaintiff 
of any intention or disposition of the present defendant to disclaim responsibility 
for the conduct of the defense of the action or liability for any judgment result- 
ing from the trial. While technically the plaintiff had no rights against the 
defendant under the policy until after judgment, he had an inchoate right upon 
the accrual of which, manifestly, he depended for satisfaction of any judgment 
which he might obtain. Huddy, vol. 13-14, § 320, p. 425. Lorando v. Gethro, 228 
Mass. 181, 117 N. E. 185, 1 A. L. R. 1374. He doubtless knew that, as the finding 
shows, Cashman was execution proof and that his only recourse for collection 
of a judgment was to the insurer. Had he been faced, at the beginning of the 
trial or during it, with the alternative of submitting to a continuance or to a 
disclaimer of liability by the insurer, it is fairly to be assumed that he would 
have chosen the former and that the trial court, upon a joint request and a dis- 
closure of the circumstances would not have forced an immediate completion of 
the case. Even if it had done so, and, in consequence, the defendant had dis- 
claimed, the plaintiff would have been given opportunity to avoid the expense and 
costs incident to pursuit of his action to a verdict and judgment which, without 
the insurer’s indemnity, would be valueless. 

{2] The answer to the appellant’s suggestion that the existence of insurance 
could not be disclosed to the jury with propriety obviously is that this presence 
would not be necessary, motion for a continuance being addressed to the court 
and notice of disclaimer to the plaintiff. Assuming the correctness of the appel- 
lant’s contentions that the general duty of defendant’s counsel as an attorney 
required or at least warranted his continuing to conduct the defense, notwithstand- 
ing his nominal client’s absence, instead of withdrawing and abandoning it, and 
that his failure to do more than he did to procure a postponement is to be 
regarded as, at most, an error of judgment, in our view the omission which 
was really misleading and prejudicial to the plaintiff was the failure to dispel the 
inferences naturally to be drawn from the course pursued. So far as the plaintiff 
could apprehend, its significance was like that attributed under similar circum- 
stances by McDonald, J. A., in Cadeddu v. Mt. Royal Assurance Co., [1929] 
2D. L. R. (B. C.) 867, 876; “His action * * * was a clear indication not o! 
an intention to repudiate but of an election to proceed in the hope that, not- 
withstanding, * * * he might successfully resist the claim. He could only 
continue to act on the footing that the appellant company was vitally concerned.” 
See, also, Francis v. London Guaranty & Accident Co., supra; Moses v. Ferrel 
and Indemnity Co. of N. A., 97 Pa. Super. Ct. 13. Therefore we cannot hold that 
the conclusion of waiver and estoppel was not justfiied, and it must stand. 

There is no error. 

In this opinion the other judges concurred. 
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SCOTT v. INTER-INSURANCE EXCHANGE OF CHICAGO 
MOTOR CLUB. No. 21653. 
Supreme Court of Illinois. April 22, 1933. 
As Modified on Denial of Rehearing June 9, 1933. 
186 Northeastern Reporter 176. 
1. INSURANCE. 

Driver who without his knowledge was covered by automobile owner's 
indemnity policy could recover thereon though not giving required notice of 
accident and claim. 

It appeared that about 10 days after accident in question insured owner 
delivered to insurer two notices signed by him containing details of 
accident and also delivered statement made out on blank form furnished 
by insurer entitled “Statement of person driving car at time of accident,” 
signed both by driver and owner and containing driver’s name and address, 
and that during course of trial of damage action brought against driver 
and owner, driver learned for first time that he was protected under 
policy issued to owner, and thereafter notified insurer of judgment 
against him and requested insurer to appeal. 

(For other cases, see Insurance, Dec. Dig. § 535.) 

2. INSURANCE. 

Insurer furnishing counsel to defend insured waived any insufficiency 
notice of accident and claim required by indemnity policy. 

(For other cases, see Insurance, Dec. Dig. § 558[1].) 

3. INSURANCE. 

Insurer's waiving as to insured automobile owner notice contemplated by 
indemnity policy held waiver as to driver also protected thereby. 

This conclusion was justified in view of fact that insurer when it 
received from insured owner required notices of accident and claim also 
received statement from driver over driver’s own signature, which 
acquainted insurer with driver’s name and address, and fact that he was 
operating automobile at time of accident involved. 

(For other cases, see Insurance, Dec. Dig. § 555.) 

4, INSURANCE. 

Insurance contracts, like other contracts, should be liberally construed to 
effect parties’ intention. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

5. INSURANCE. 

Policy, if ambiguous, will be construed most strongly against insurer, 
especially if contemplating forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

6. INSURANCE. 

In automobile driver’s action on indemnity policy protecting both driver and 
insured owner, provision forbidding actions until damage had been fixed by court 
of last resort must be construed with rest of policy. 

Provision in question must be construed in connection with rest of 
policy, particularly provision therein obligating insurer to defend driver 
against any action to enforce claim. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

7. INSURANCE. 

_ Though indemnity policy protecting both driver and insured automobile owner 
forbade actions thereon until damage had been fixed by court of last resort, 
insurer held obligated to defend driver in trial court. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

8. INSURANCE. 

Automobile driver’s action held not premature though not complying with 
indemnity policy forbididng actions until court of last resort had fixed damage, 
where insurer, disclaiming liability, refused to defend driver at trial. 

(For other cases, see Insurance, Dec. Dig. § 612[1].) 
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Heard, C. J., and Dunn, J., dissenting. 

Error to Third Branch, Appellate Court, First District, on Error to Superior 
Court, Cook County; Harry B. Miller, Judge. 

Action by George B. Scott against the Inter-Insurance Exchange of the 
Chicago Motor Club. A judgment for plaintiff was affirmed by the Appellate 
Court (267 Ill. App. 105), and defendant brings certiorari. 

Affirmed. 

Miller, Gorham, Wales & Adams, of Chicago (Henry W. Wales, Edward 
R. Adams, and Herbert C. De Young, all of Chicago, of counsel), for plaintiff 
in error. 

John H. Kay and Roy J. Egan, both of Chicago, for defendant in error. 

Orr, Justice. 

An action of trespass on the case on promises was brought on an insurance 
policy in the superior court of Cook county by George B. Scott, defendant in 
error, against the Inter-Insurance Exchange of the Chicago Motor Club, plaintiff 
in error, hereinafter referred to as the exchange. A jury was waived, and the 
trial court found the issues for Scott and entered a judgment in his favor foi 
$5,691.18. Upon writ of error the Appellate Court for the First District affirmed 
the judgment of the superior court, and the case comes here by certiorari. 

Scott’s amended declaration consisted of one count, wherein the policy of 
insurance sued upon was set out in hee verba. The exchange filed a plea of 
general issue and two additional pleas, setting forth that Scott had not complied 
with policy conditions precedent to a recovery and that his action was premature 


On February 27, 1929, Scott, with the permission of and while accompanied 
by Peter Hanrahan, was driving the latter’s automobile. On that date Hanrahan 
held a policy of insurance upon this automobile with the exchange and the same 
was then in full force and effect. Among other provisions, this policy contained 
a clause of additional insurance covering any person who operated Hanrahan’s 
automobile with his permission. On Garfield boulevard, near Seeley avenue, Johu 
Repiscak was struck by an automobile driven by Abraham Sherman. As a result 
Repiscak was thrown in front of and struck by the automobile driven by Scoit, 
receiving injuries from which he died the next day. On March 9, 1929, Hanra- 
han went to the office of the claim department of the exchange and delivered 
three notices and statements of the accident. The first was called “Automobile 
accident notice,’ which notified the exchange of the occurrence of the accident 
and contained details thereof. This notice was signed by Hanrahan. The sccvad 
notice, also signed by Hanrahan, was a three-page written narrative of the acci- 
dent. The third statement of the accident was made out upon a blank form 
furnished by the exchange, entitled “Statement of person driving car at time of 
accident.” This statement contained the name, address, and age of Scott, with 
details of the accident, and was purportedly signed by both Scott and Hanrahan. 
The same day that Hanrahan gave the three statements to the exchange he gave 
a further notice in writing that a claim was being made against him and Scott 
as a result of the accident. This notice was in the form of a notice of attorney's 
lien served upon him. On March 9, 1929, the Union Bank of Chicago, as admin- 
istrator of the estate of Repiscak, sued Sherman, Hanrahan, and Scott for $10,000 
damages. On March 19 summons in the suit was served upon Scott and Hanrahan, 
the latter delivering the summons to the exchange on March 23. On the filing 
of the declaration in the damage suit counsel for the exchange procured a copy 
thereof and on June 5 filed a plea on behalf of Hanrahan but did not file a plea 
on behalf of Scott. Scott, not then knowing of the additional assured provision 
of the insurance policy of Hanrahan, employed his own counsel. Upon trial oi 
the damage suit Hanrahan was represented by counsel furnished by the exchange 
while Scott was represented by his own counsel. The suit resulted in a verdict 
against Scott for the sum of $8,100 while Hanrahan was found not guilty. 
Judgment against Scott was subsequently entered on the verdict. During the 
course of the trial Scott for the first time learned that he was protected by the 
policy, and on May 16, 1930, he wrote a letter to the exchange. In this letter he 
notified the exchange of the judgment against him; that he was without funds to 
satisfy the judgment or to perfect an appeal; and that there was a_ possible 
liability of the exchange to him under the policy issued to Hanrahan. He further 
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requested the exchange to prosecute the appeal from the judgment in his behalf. 
This the exchange refused to do, and Scott then commenced the present action. 

In this court the exchange contends that Scott is not entitled to recover on 
the contract of insurance issued to Hanrahan, first, because he did not comply 
with conditions precedent set forth in the insurance contract, and additionally 
because Hanrahan did not comply with the same conditions precedent. Other 
reasons urged against recovery by the exchange are, that the action of Scott 
is premature and that he has failed to show that he comes within the terms of 
the policy. The exchange asserts that even though it waived the breach of the 
condition precedent as to Hanrahan, that waiver did not cover a similar breach 
by Scott. The statement is also made that an interpretation of the policy contrary 
to the views of the exchange would constitute a rewriting of the policy, which 
was made by parties who are sui juris. . 

[1] The condition precedent about which the exchange concerns itself is 
contained in clause 6 of the policy, entitled “Defense of suits,” in the subhead, 
“Reporting accidents and claims—A.” The pertinent portion thereof reads: “Upon 
the occurrence of an accident covered by this contract the assured shall give 
immediate written notice thereof, with the fullest information obtainable at the 
time, to the attorney in fact, at its main office in Chicago, Illinois. If a claim is 
made on account of such accident the assured shall give like immediate notice of 
such claim, with full particulars. * * * Each of these requirements shall be 
construed as a condition precedent to any liability of the exchange.” 

Preliminary to a discussion as to whether there was compliance with the 
condition in the policy respecting the giving of notice, an analysis of the main 
features of the policy bearing thereon is necessary. This policy was issued by the 
exchange to Hanrahan. Its purpose was to protect him from or indemnify him for 
damages or loss which he might suffer through the operation of his automobile. 
Its terms also took cognizance of the fact that Henrahan might suffer loss or 
damage when he was not personally operating the automobile but while it was 
being operated by another with his consent. In this respect the insurance contract 
contemplated the existence of a relationship between Hanrahan and a person 
operating his car with his consent which was not predicated upon an employer and 
employee relationship. The ultimate protection sought by Hanrahan through the 
purchase of this policy, and the ultimate protection sold by the exchange to him, 
was the protection of Hanrahan from consequences arising from accident caused 
by his automobile, whether operated by himself personally or by some other 
person with his permission. The policy is bare of any statement predicating the 
responsibility of the exchange to any such third person upon condition that 
Hanrahan should notify the person whom he permitted to operate his car that the 
operator was likewise insured by the policy. Clause 2 of the policy, under the 
heading “Additional assured,” contains the following language: “In the same 
manner and under the same conditions as available to the named assured, the 
insurance provided in clauses one (1) and two (2) and the provisions of clause 
six (6) shall inure to the benefit of any person or persons while riding in or 
lawfully operating any of the automobiles described in the schedule, and to any 
person, firm or corporation legally responsible for the operation thereof, provided 
such use or operation is with the permission of the named assured.” 

When, on March 9, 1929, Scott’s name was affixed to a notice entitled “State- 
ment of person driving car at time of accident,” upon the blank form furnished 
by the exchange, he did not know that he was covered as an “additional assured” 
by the policy. It is therefore apparent that he did not make this statement on the 
theory that he was doing so for his own benefit or protection. This statement was 
made for Scott in aid of any right or benefit that Hanrahan, as the direct assured, 
had under the policy. To adopt the contention of the exchange would require 
every additional assured under like policies to first ascertain from the owner 
whose automobile he was driving whether or not he was protected by any insur- 
ance policy the owner might carry, in order to assure himself of protection by 
giving notice in his own behalf immediately after an accident. Such a requirement 
would lead to unreasonable and unjust results. 

[2, 3] When we come to consider the contention of the exchange that 
Hanrahan did not comply with the condition precedent set forth in the policy, no 
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necessity devolves upon this court to treat it at length. This is so because the 

exchange has admitted the commission of acts which waived any insufficiency of 

notice as a condition precedent on the part of Hanrahan. The action taken by 

the exchange in furnishing its own counsel to represent Hanrahan in the suit 

brought against him by the administrator of Repiscak is a conclusive waiver of 

the policy requirement. But does this waiver as to Hanrahan’s failure redound 

to the benefit of Scott? Under the circumstances of this particular case we 

believe that it does, basing our opinion upon the fact that the exchange, at the 

same time that it received the notices and statements from Hanrahan, also received 

a statement on behalf of Scott, over his purported signature, which acquainted 

the exchange with his name and address and the fact that he was the driver 

of the automobile. This information to the exchange was reinforced by the two 

statements signed by Hanrahan that Scott was driving the car at the time of 

the accident. The exchange after March 9, 1929, was not placed in any different 
situation because of any lack of knowledge that Scott, and not Hanrahan, was 

driving the car at the time of the accident. It was fully informed of this fact 
from’ the beginning. The record fails to disclose any disclaimer or liability by the 
exchange to Hanrahan, or any reservation of rights by it so far as he is con- 
cerned. It accepted his notices of the accident without complaint as to the time 
they were given. The exchange relies upon the conversation between its repre- 
sentative, named Dillon, and Hanrahan to show a disclaimer as to any liability 
so far as Scott is concerned. That conversation was indefinite and inconclusive 
and Scott was not present and knew nothing of it, so it cannot operate as a 
disclaimer. 

[4, 5] Contracts of insurance are the same as other contracts and should be 
liberally construed to effect the intention of the parties. Yeaton v. Fry, 5 Cranch, 
535, 3 L. Ed. 117. The insurer having framed the contract, it will, in case of 
doubt, be construed most strongly against it and in favor of the assured, especially 
so if the contract contains a forfeiture clause. Hunt v. Springfield Fire Ins. Co., 
196 U. S. 47, 25 S. Ct. 179, 49 L. Ed. 381; Budelman vy. American Ins. Co., 297 
Il. 222, 130 N. E. 513; Treolo vy. Auto Ins. Underwriters, 348 Ill. 93, 180 N. E. 
575. The exchange waived the short delay by Hanrahan in giving it notice of 
the accident, and it cannot be allowed to say that such action did not also waive 
the delay caused by Scott respecting his rights under the same policy. This is 
the only logical view to take, inasmuch as the rights of Scott were created by 
the common intentions of Hanrahan and the exchange as manifested in their 
contract. The situation that Scott was placed in can be fairly compared to that 
of a beneficiary under a life insurance policy who did not know of the existence 
of the policy creating his rights or of one who was ignorant of the death of the 
insured. In such circumstances a beneficiary is excused for any delay in the 
giving of notice within the time specified in the policy, where the delay was due 
to a lack of such knowledge. Cady v. Fidelity & Casualty Co., 134 Wis. 322, 
113 N. W. 967, 17 L. R. A. (N. S.) 260; McElroy v. John Hancock Life Ins. Co. 
88 Md. 137, 41 A. 112, 71 Am. St. Rep. 400; Solomon y. Continental Fire Ins 
Co., 160 N. Y. 595, 55 N. E. 279, 46 L. R. A. 682, 73 Am. St. Rep. 707. Likewise 
in Concordia Fire Ins. Co. v. Waterford, 145 Ark. 420, 224 S. W. 953, 13 A. L. R. 
1387, where the insurer denied liability on a fire insurance policy the existence 
of which was not discovered by the insured until more than sixty days after 
the loss and after the expiration of the period fixed by the policy for giving 
notice of loss, it was held that the circumstances excused the insured for failure 
to give notice of loss within the time fixed. The rule has also been applied to 
‘cases arising under accident policies. 14 R. C. L. 1333; Hatch v. United States 
Casualty Co., 197 Mass. 101, 83 N. E. 398, 14 L. R. A. (N. S.) 503, 125 Am. St. 
Rep. 332, 14 Ann. Cas. 290. In the present case the exchange was not compelled 
to go without any notice of the accident and of the claim made thereunder, as 
it had possession of a written, signed statement made in behalf of Scott, thus 
making indispensable the application of the rule stated in the cases last cited. 
The exchange possessed full knowledge from which to determine its liabilities 
and rights, which, coupled with the later statement made in behalf of Scott that 
he expected the performance of the obligations in the policy that were for his 
benefit, was all the information required by the exchange to activate it in perfect- 
ing the appeal. This it did not choose to do. 
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[6-8] The policy also contained this provision: “No action shall be maintained 
against the exchange under this contract for any loss or damage suffered by the 
assured arising out of damage to the property of others or injury to (or death 
resulting therefrom) the persons of others, or expense incurred in defending 
suits against the assured unless brought after the liability of the assured and 
amount of damage to such property or injury to (or death resulting therefrom) 
the persons of others shall have been fixed either by a final judgment against 
the assured by the court of last resort after trial of the issue or by agreement 
between the parties with the written consent of the exchange.” This provision 
was for the protection of the exchange, to prevent Scott from settling the claim 
or paying the judgment with the expectation of holding the exchange liable there- 
for prior to the time when a court of last resort could pass upon the claim. 
This provision must be construed in connection with the rest of the contract, 
particularly that part which obligated the exchange to defend Scott against any 
suit to enforce a claim. The policy reserved to the exchange full control over 
the defense of any action, and in consideration thereof it agreed to defend any 
action at its own cost. The insurer agreed here, as did the insurer in Ravens- 
wood Hospital v. Casualty Co., 280 Ill. 103, 117 N. E. 485, to defend a suit at 
its own cost. We held in that case that when the injury happened the liability 
arose. Consequently the obligation arose here to defend Scott in the trial court. 
This burden the exchange refused to assume, disclaiming liability under the 
policy. On account of that rescission the exchange cannot now complain that 
the suit against it is premature. Falco v. Zurich General Accident Ins. Co., 245 
N. Y. 547, 157 N. E. 852, is not in point, as no action could lie against the insurer 
there “except for reimbursement of the amount of loss actually sustained and 
paid in money by the assured.” 

[9] In conclusion, answering the claim of the exchange that a construction 
of the policy in favor of Scott would be a rewriting of a contract made by parties 
sui juris, we must say that this argument is without merit. This point is based 
upon the fact that the exchange is in apparent disagreement with much that the 
Appellate Court said in its opinion. We are not reviewing the reasoning con- 
tained in that opinion but are reviewing the judgment of that court. Error can- 
not be assigned upon the opinion. If the decision of the Appellate Court is 
correct, the fact that the reasoning of the opinion is erroneous in no way affects 
the judgment when it is before us for review. Pelouze v. Slaughter, 241 III. 
215, 89 N. E. 259; Scovill Manf. Co. v. Cassidy, 275 Ill. 462, 114 N. E. 181, Ann. 
Cas. 1918E, 602. 

For the reasons given, the judgment of the Appellate Court for the First 
District sustaining the judgment of the superior court of Cook county is affirmed. 

Judgment affirmed. 

Heard, C. J., and Dunn, J., dissenting. 

De Young, J., took no part in the decision. 


UNIVERSAL AUTOMOBILE INS. CO. v. MANISALCO. No. 14391. 
Court of Appeal of Louisiana. Orleans. June 12, 1933. 


148 Southern Reporter 731. 
1. INSURANCE. 
Where collision policy named wife as assured, wife buying automobile with 
separate funds, could, without husband, subrogate insurer to her rights against 


tort-feasor (Act No. 94 of 1916; Act No. 219 of 1920). 
(For other cases, see Insurance, Dec. Dig. § 606[1].) 


Appeal from First City Court of New Orleans; W. Alex. Bahns Judge. 

Action by the Universal Automobile Insurance Company against A. Mani- 
salco. From a judgment dismissing the action, plaintiff appeals. 

Affirmed. 
. Leslie P. Beard and Chester A. Peyronnin, both of New Orleans, for ap- 
peliant. ; 

J. A. Woodville, of New Orleans, for appellee. 

Hicerns, Judge. 
_ The Universal Automobile Insurance Company, as subrogee, brings this ac- 
tion to recover $170 from the defendant as the owner of a Nash sedan automo- 
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bile, which is said to have run into the Hupmobile coupé of Mrs. A. C. Morris, 
on which it carried insurance, at the intersection of Jackson avenue and Caron- 
delet street of this city on December 6, 1931, about 1:45 p. m. 

The charges of negligence against defendant's minor son, who was driving 
the car, are as follows: That he was driving his car at a high and excessive 
rate of speed and without keeping a proper lookout; that he failed to accord 
to the Hupmobile coupé the right of way which it had gained by almost com- 
pletely crossing the intersection at the time it was struck. 

The defenses are: First, that the plaintiff, as subrogee, has no right to 
bring this suit; second, that the vehicles approached the intersection at about 
the same time and, therefore, under the traffic ordinance, the Nash car had the 
right of way, being on.a right of way street; third, that the Hupmobile coupé 
was driven into the intersection without coming to a full stop as required by 
the traffic ordinance. 

There was judgment dismissing the suit, and plaintiff has appealed. 

[1] The point that the plaintiff, as subrogee, has no right to bring this suit 
is predicated upon the ground that the Hupmobile coupé automobile was com- 
munity property and, therefore, the subrogation should have been given by the 
husband and not by his wite as was done. There is no doubt that the plaintiff 
issued a policy naming Mrs. Morris as the assured and insuring the Hupmobile 
coupé against loss from “accidental collision.” The evidence tends to show that 
the car was purchased by Mrs. Morris with her separate funds under her sep- 
arate administration. Defendant did not offer any evidence to contradict the 
testimony of Mr. and Mrs. Morris in that respect and therefore the conventional 


subrogation by Mrs. Morris to the insurance company is valid. See Act No. 94 
of 1916 and Act No. 219 of 1920. 


Furthermore, the Supreme Court of Louisiana, in the case of London Guar- 
antee & Acc. Ins. Co. v. Vicksburg, S. & P. R. R. Co., 153 La. 287, 95 So. 771, 
held that an insurance company which paid a loss caused through the negligence of 
a third person can bring a direct action under the provisions of article 2315 of 
the Civil Code against the tort-feasor to recover the alleged damage in the 
event the insured is entitled to recover against the wrongdoer under the cir- 
cumstances. See, also, Appalachian Corporation v. Brooklyn Cooperage Com- 
pany, 151 La. 41, 91 So. 539; Foster & Glassell Co. v. Knight Bras., 152 La. 596, 
93 So. 913. 

The first defense is, therefore, without merit. 


[2, 3] Mr. and Mrs. A. C. Morris testified that he was driving the Hupmo- 
bile coupé and that she was riding with him; that the automobile was being 
driven down Carondelet street in the direction of Canal street; that as it ap- 
proached the intersection of Jackson avenue, which is a two- -way thoroughfare, 
having double street car tracks located thereon, he almost brought the coupé 
to a complete stop (the petition alleges that the coupé came to a full stop); 
that they observed the defendant’s car about one-half a block away on Jackson 
avenue coming in the direction of the river or approaching from their left; 
that believing that they had time to cross, Mr. Morris drove the coupé into the 
intersection at a rate of speed of about ten miles per hour; that after having 
started across they realized that defendant’s car would strike them unless they 
speeded up; that Mr. Morris accelerated the coupé and had reached a point 
where the second street car tracks are located, when the front of the Nash car 
struck the extreme left rear side of the coupé causing it to be knocked into the 
curbing on Carondelet street below Jackson avenue and then face in the direction 
from which it had come; and that the defendant’s car was being driven at about 
forty miles per hour. 

The only eyewitness for defendant was his minor son who was sixteen 
years and ten months old at the time of the collision. He states that he was 
driving on Jackson avenue in the direction of the river with the wheels of the 
automobile astride of the street car tracks on the uptown side of Jackson ave- 
nue; that he was driving at about twenty-five miles per hour; that as he reach- 
ed the intersection he slowed down and then discovered the presence of the 
coupé about eight feet away; that due to the presence of a tree on the corner 
each driver’s view was obstructed; that the driver of the coupé failed to obey 
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the traffic ordinance and come to a complete stop; that Mr. Morris came into 
the intersection at a fast rate of speed; that in order to avoid the accident he 
attempted to turn sharply to his right, but in spite of his effort, the left front 
side of his car struck the left rear side of the Hupmobile, which continued on 
its course into Carondelet street and turned around; and that he stopped on 
Carondelet street. 

It is conceded that Jackson avenue is a right of way street under the pro- 
visions of the traffic ordinance, which also requires vehicles approaching on 
Carondelet street—a one-way street down—to come to a full stop. It is ad- 
initted that Mr. Morris did not obey this provision of the traffic ordinance, but 
counsel for the plaintiff contend that as the defendant’s automobile was in the 
middle of the block when Mr. Morris arrived at the intersection he was justified 
in attempting to cross and, since he had pre-empted the intersection, he was 
entitled, under the provisions of the traffic ordinance, to proceed. 

The sole question to be decided is whether or not the two automobiles ap- 
proached the intersection at approximately the same time, or whether the coupé 
entered the intersection at an appreciable length of time before the Nash auto- 
mobile. 

Mr. Morris says that he reached the tracks on the lower side of Jackson 
avenue before his car was hit, but his wife stated “we were across this car 
line (indicating on the diagram) maybe we were across one line but I would 
rather say we were across both.” This would indicate to us that she was not 
certain as to what point the coupé had reached in the intersection when it was 
struck. The driver of defendant’s car was positive that he was running astride 
the upper rail of the street car tracks and struck the coupé in the intersection 
at about that point. 

The trial court accepted the version of the driver of defendant’s car and we 
do not find any reason why we should reverse the judgment, particularly since 
only an issue of fact is involved and plaintiff bore the burden of proof. 


For the reasons assigned, the judgment appealed from is affirmed. 
Affirmed. 


KISSGEN v. CONTINENTAL CASUALTY CO. OF INDIANA et al. 
No. 14356. 
Court of Appeal of Louisiana. Orleans. June 12, 1933. 
148 Southern Reporter 732. 
1. INSURANCE. 


Where runaway motorcycle causing damage to third party’s premises was 
not covered by policy, insurer was not liable though such motorcycle had been 
purchased to replaced motorcycle covered by policy and was subsequently cover- 
ed by rider to policy. 

(For other cases, see Insurance, Dec. Dig. § 435.) 


Appeal from Civil District Court, Parish of Orleans; Hugh C. Cage, Judge. 

Suit by Mrs. Elizabeth Kissgen, widow of Adam Louis Frank, against the 
Continental Casualty Company of Indiana and others. From an adverse judg- 
ment, plaintiff appeals. 

Affirmed in part, and reversed and remanded in part. 

3enj. Y. Wolf, of New Orleans, for appellant. 

Deutsch & Kerrigan & Burke and Bert Flanders, Jr., all of New Orleans, 
for appellees. 

WESTERFIELD, Judge. 

This is a suit for $324.52, the amount to which a building belonging to plain- 
tiff is said to have been damaged as the result of a motorcycle running into it. 
The plaintiff, Mrs. Adam Frank, is the owner of the property which forms the 
corner of South Claiborne avenue and Broadway street. On October 14, 1931, a 
driverless motorcycle ran into Mrs. Frank’s property. Upon investigation it 
developed that the motorcycle belonged to Dominick Ditcharo, who used it for 
the purpose of delivering packages under a contract with Katz & Besthoff, 
Limited, and that on the day of the accident Sam Morice had driven it in the 
neighborhood of plaintiff's property and fell off of it some little time before it struck 
the building. Plaintiff sued Morice, Ditcharo, Katz & Besthoff, Limited, and the 
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Continental Casualty Company, which had issued a policy in favor of Katz & 
Besthoff, Limited, and Ditcharo covering damages cause by Ditcharo’s motorcycle. 

Morice made no defense. Ditcharo admitted having loaned the motorcycle to 
Morice, but denied his incompetency and averred that Morice was quite capable 
of operating the machine. Katz & Besthoff, Limited, denied any connection with 
the motorcycle as owner or otherwise. The Continental Casualty Company adopted 
as its own defenses set up by its codefendants, specially pleaded its exemption 
from liability under the terms of its policy, and attacked the constitutionality of 
Act No. 55 of 1930, under the authority of which plaintiff prosecuted. this suit 
against it. 

After a trial upon the merits there was judgment in favor of plaintiff and 
against Morice, as prayed for, and in favor of the other defendants dismissing 
plaintiff's suit as to them. 

Since the trial of the case the attack upon the constitutionality of Act No. 
55 of 1930 has been abandoned upon the authority of Rossville Commercial 
Alcohol Corp. v. Dennis Sheen Transfer Co., 18 La. App. 725, 138 So. 183, a case 
which had not been decided when the answer was filed. 

[1] The Continental Casualty Company issued a policy to Katz & Besthoff, 
Limited, and Dominick Ditcharo covering a Harley-Davidson motorcycle, the 
motor number of which was 27 TD 2441. The motorcycle which caused the dam- 
age for which this suit was brought was not the one mentioned in the policy, 
but another, which had been bought by Ditcharo to replace the one mentioned 
in the policy. The second motorcycle was subsequently covered by a rider to the 
policy, but, at the time the accident occurred, it was not protected. The contention 
of the plaintiff is that equitable considerations compel the reformation of the 
contract so as to include the new motorcycle upon the ground that the intention 
of the parties was that it should be covered by the policy, citing Derbes et al. v. 
Till, 13 La. App. 495, 128 So. 196; Fudickar v. Inabnet et al., 176 La. 777, 146 
So. 745: Geddes Undertaking & Emb. Co. v. Home Accident Ins. Co., 172 La. 
598, 134 So. 905; Huddy’s Cyclopedia of Automobile Law (9th Ed.) Vols. 13, 
14, § 307. The authorities cited are not in point. The case before us does not 
involve the failure to properly describe the vehicle, or a mistake in the year of 
its manufacture, or motor number, but one in which a totally different motorcycle 
was covered. The fact that the one that caused the injury was subsequently 
brought under the protection of the policy has no bearing, since we must inter- 
pret the policy as we find it, and, therefore, as covering a different motor vehicle 
altogether from that which caused the injury in this case. We cannot say, under 
a fair interpretation of the policy, that its coverage should be extended so as to 
protect the automobile which did the damage in this case. It results, therefore, 
that the Continental Casualty Company must be dismissed from the case. 

Katz & Besthoff, Limited, who are alleged to be the owners of the meotor- 
cycle, are sought to be held liable because, it is claimed, they imprudently loaned 
the car to one who was not a skillful driver. The record shows that Dominick 
Ditcharo was the sole owner of the motorcycle, which he employed in delivering 
packages for Katz & Besthoff under a contract which paid him a certain sum 
for each package delivered. Katz & Besthoff, Limited, must also be dismissed from 
the case. 

As to Dominick Ditcharo, there is no proof that he knew Morice to be an 
unskilled driver. In fact, the evidence tends to establish the contrary. But when 
Ditcharo was on the witness stand, he was asked why he loaned the motorcycle 
to Morice and answered that Morice was taking the motorcycle to his (Ditcharo’s) 
home for him. This evidence was received without objection, but when, later on, 
plaintiff sought corroboration from Sam Morice by asking him the purpose of 
his errand at the time of the accident, the evidence was objected to on the ground 
that it was not responsive to any allegation in the petition and the objection was 
sustained. In our opinion the action of the district court in this regard was 
erroneous. The time to object to expansive testimony is when it is first offered, 
and a failure to do so then results in an amendment of the pleadings to the extent 
of the proof admitted without objection. Zibilich v. Rouseo, 157 La. 936, 103 So. 
269; Morse v. Oates, 11 La. App. 462, 123 So. 439; Chambers v. Vega, 18 La. 
App. 736, 137 So. 879; Thiberge Printing Co. v. Drumm, 5 La. App. 550; Purser 
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y. Hyams Coal Co., 6 La. App. 687; Alston v. Moats, 13 La. App. 39, 127 So. 28. 
An objection to subsequent corroborative evidence comes too late. Plaintiff should 
have been permitted to substantiate the testimony of Ditcharo by the excluded 
evidence. However, the mere fact that Morice started on an errand of Ditcharo 
is not sufficient to prove Ditcharo’s liability, for there may have been a digression 
from Ditcharo’s business by Morice for purposes of his own. Carriel v. Federal 
Compress & Warehouse Co. (La. App.) 147 So. 120; Goldman v. Yellow Cab Co. 
et al., 17 La. App. 450, 134 So. 351. The record is barren of evidence on that 
point. Under the circumstances we have concluded to remand the case for the 
purpose of administering proof upon the question of the character of Morice’s 
errand, whether on his own account or for Ditcharo, and upon the further ques- 
tion of diversion vel non. 

For the reasons assigned the judgment appealed from, in so far as it runs in 
plaintiff's favor and against Sam Morice, and in favor of Katz & Besthoff, 
Limited, and the Continental Casualty Company and against plaintiff, be and it is 
hereby affirmed. 

It is further ordered, adjudged, and decreed that the judgment in favor of 
Dominick Ditcharo, defendant, and against the plaintiff, dismissing plaintiff's suit 
as to Dominick Ditcharo, be and it is reversed, and it is now ordered that this 
cause be remanded to the civil district court for the parish of Orleans for further 
, proceedings consistent with law and the views herein expressed. 

Affirmed in part. 

Reversed and remanded in part. 


PETERS v. STURMER et al. (PREFERRED AUTOMOBILE INS. CO., 
Garnishee). No. 82. 
Supreme Court of Michigan. June 5, 1933. 
248 Northwestern Reporter 875. 
3. INSURANCE. 

In suit against insurer on judgment against insured, insurer could not de- 
fend on ground that insured violated terms of liability policy by having in- 
sured’s personal attorney enter his appearance, where insurer later assumed 
charge of case. 

It appeared that insurer’s attorneys took over defense after in- 
sured’s personal attorney entered his appearance in case after service 
of summons on insured, and filed answer, and conducted negotiations 
and correspondence in relation to case up to time judgment was taken 
against insured. 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 

5. INSURANCE. 

In suit against insurer on judgment against insured, insurer could not de-- 
tend on ground that insured failed to co-operate as provided for in liability 
policy by not giving immediate notice of accident where such defense was not 
pleaded (Comp. Laws 1929, § 14128; Court Rule 23, § 4). 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

6. INSURANCE. 

_ In suit against insurer on judgment against insured, requested charge that 
insured violated terms of liability policy by not forwarding summons directly to 
insurer and in employing personal attorney, constituting breach of condition 
precedent, was properly denied under facts (Comp. Laws 1929, § 14128; Court 
Rule 23, § 4). 

Facts disclosed that insurer did not plead violation of condition 
precedent by insured, and that insurer took charge of case after in- 
sured’s attorney entered appearance after summons was served on in- 
sured, and conducted negotiations up to time judgment was taken 
against insured. 

(For other cases, see Insurance, Dec. Dig. § 669[4].) 


Appeal from Circuit Court, Newaygo County; Earl C. Pugsley, Judge. 
Action by Sally Peters, an infant, by her next friend, William C. Bird, 
against William H. Sturmer and Edith Sturmer, wherein the Preferred Auto- 
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mobile Insurance Company was garnished. Judgment for plaintiff, and Pre- 
ferred Automobile Insurance Company appeals. 


Affirmed. 
Argued before the Entire Bench. 
Rodgers & Dunn, of Grand Rapids, for appellant. 


William J. Branstrom, of Fremont (C. W. Peters, of Miami, Fla., of coun- 
sel), for appellees. 


Potter, Justice. 


Plaintiff sued defendants Sturmer to recover damages for personal injuries 
alleged to have been suffered in an automobile collision, at Coral Gables, Dade 
county, Fla., March 3, 1931, by reason of the alleged negligence of the defend- 
ants. There was judgment for plaintiff on default, and, after the entry of this 
judgment, the Preferred Automobile Insurance Company, garnishee defendant, 
was served with process, and the questions here presented relate to the validity 
of the judgment in garnishment. The assignments of error may be divided into 
four classes: (1) (a) Error in admitting in evidence the judgment entry in the 
action against the principal defendants; and (b) error in denying the garnishee 
defendant’s motion for a directed verdict, and for judgment notwithstanding the 
verdict; (2) failure to give defendants’ request to charge numbered 2, 3, and 4; 
(3) error in the charge of the court to the jury; (4) error in overruling defend- 
ants’ motion for a new trial. 


The declaration filed by plaintiff contained four counts, and charged sub- 
stantially that plaintiff was riding along Ponce de Leon boulevard in an auto- 
mobile owned and operated in a proper manner by one Anna K. Backer, and at 
the intersection of Ponce de Leon boulevard with Bird road defendants’ auto- 
mobile, operated by defendant Edith Sturmer, failed to stop at such intersection, 
was not operated in a careful and prudent manner with due regard to the traffic 
and right of way, and with due regard to persons rightfully in the public streets 
at such intersection; but that it was operated in violation of the speed laws in 
force in the city of Coral Gables, and was driven at an improper and unreason- 
able rate of speed without the driver having the same under control at a time 
and when the defendant Edith Sturmer failed to give her entire sober and care- 
ful attention to the driving and operation of the motor vehicle driven by her. 
The defendants, by way of answer, gave notice that defendants’ car was being 
operated in a careful and prudent manner, had the right of way over the auto- 
mobile operated by Anna K. Backer, that the collision between the two auto- 
mobiles was caused entirely by the negligence and carelessness of Anna K. 
Backer, alleged that defendant Edith Sturmer drove her automobile carefully, 
and that plaintiff would have not been injured but for the negligence of Anna 

Kk. Backer, “which said negligence of said Anna K. Backer was the sole cause 
* of the collision between said automobiles and consisted in then and there driv- 
ing her said motor vehicle into said intersection at a high and excessive rate of 
speed, to-wit forty miles per honr and in then and there driving and propelling 
her said automobile on the wrong, left hand and east side of said Ponce de Leon 
Boulevard, at said intersection.” 


Defendants appeared in the original case, demanded a jury, and paid the 
jury fee. No jury was impaneled. Defendants did not appear at the trial. 
Judgment was entered by the trial court without the intervention of a jury, 
whereupon proceedings in garnishment, based upon such judgment, were insti- 
tuted by plaintiff against the defendant Preferred Automobile Insurance Com- 
pany, which led a disclosure denying liability. A jury was demanded, and the 
jury fee paid, and a trial of the statutory issue in garnishment resulted in a 
verdict and judgment for plaintiff against the principal defendants and the gar- 
nishee defendant in the sum of $10,175 and costs, plus a motion fee of $10. It 
is from this judgment the defendant Preferred Automobile Insurance Company 
appeals. The statute section 14128, Comp. Laws 1929, provides: “To entitle a 
defendant to avail himself of any matter of defense, which, according to the 
practice as it has heretofore existed, was required to be pleaded specially or of 
which a special notice was required to be given under the general issue or 
other general plea, such defendant shall annex to his plea of the general issue 
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a notice to the plaintiff, briefly stating the precise nature of such matter of 
defense.” 

This statute has been amplified by section 4 of rule 23 of Michigan court 
rules as follows: “In a suit upon a policy of insurance, if the defendant shall 
rely, in whole or in part, upon any breach of any of the conditions, agreements, 
representations or warranties of the policy or application therefor, or upon the 
failure to perform or make good any promise, representation or warranty, or 
upon the failure to furnish any proof of loss, as required by the policy, the facts 
showing the nature of the defense relied upon shall be alleged.” 

No notice was given in defendants’ answer of any affirmative defense. De- 
fendants in the principal case denianded a jury. They appeared by the same at- 
torneys as appear for the garnishee defendant. It is claimed the principal de- 
fendants never waived a jury trial, and that it was error for the court to enter 
a judgment without a verdict by the jury as the basis thereof. Defendants, hav- 
ing demanded a jury and paid the jury fee, were entitled to a trial by jury. 
Boatz v. Berg, 51 Mich. 9, 16 N. W. 184. The principal case was set for trial 
by the trial court on a day certain, and May 2, 1932, the trial judge wrote defend- 
ants’ attorneys: 

“My understanding is that you have demanded a jury in these cases and 
Mr. Branstrom, who represents the plaintiff, has been advised by the Court to 
be ready at that time. 

“I wish you would let me know at once whether you wish to continue your 
demand for a jury in view of the fact that there may be no necessity for call- 
ing a jury, except for these cases, and in order that the officer may be notified 
in time to have the jury in readiness.” 

And on May 3, 1932, defendants’ attorneys wrote to Mr. Branstrom, plain- 
tiff's attorney: “If you desire to proceed with the trial on Monday, May 9th, 
without our having heard from the Sturmers and without our entering upon the 
actual defense of the case in court, we presume that you could take a judg- 
ment which would be equivalent to a default judgment against the Sturmers 
personally.” 

And on May 5, 1932, defendants’ attorneys wrote to the circuit judge: “We 
have received a wire today from attorneys in Florida stating that Mr. 
Sturmer has advised them that Mrs. Sturmer is physically unable to attend 
trial. If Mr. Branstrom desires to proceed under these circumstances, we shall 
not defend.” 


[1] No application was made for a continuance, no facts were presented in- 
dicating any reason for a continuance except by letter, and there was no ne- 
cessity under the circumstances for a jury trial. We think defendants, notwith- 
standing their demand for a jury, undér the circumstances waived one, and the 
court was not in error in entering judgment without impaneling a jury. Rob- 
erts v. Tremayne, 61 Mich. 266, 28 N. W. 113; and that the objection made by 
defendant and appellant to the entry of judgment by the trial court without a 
jury in the principal case against the principal defendants may not be raised 
here by objection to the introduction of such judgment in evidence. Maxwell 
v. Stewart, 21 Wall. (88 U. S.) 71, and 22 Wall. 77, 22 L. Ed. 564; Hoadley v 
Gafill Oil Co., 241 Mich. 15, 216 N. W. 407. > 


“The trouble with counsel's argument is that it is all directed to a collateral 
attack on the former judgment. That judgment was rendered by a court hav- 
ing jurisdiction of the parties and of the subject-matter. It is binding until 
set aside, and it can only be set aside in a direct proceeding brought for that 
purpose.” Hoadley v. Gafill Oil Co., 241 Mich. 15, 216 N. W. 407, 

[2] In this case, so long as the judgment in the principal case stands and 
is not set aside by the trial court, it is not a valid objection to its introduction 
in evidence that there was a demand for a jury and a judgment entered without 
a jury. 

[3] The garnishee defendant claims it is not liable because the principal de- 
fendants violated the terms of their policy of insurance by having their personal 
attorney enter his appearance in the case and enter into negotiations with the 
appellant to handle it. It appears that the principal defendants’ personal attor- 
ney entered his appearance in the case after service of summons upon them, 
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but that the garnishee defendant, through its attorneys, took over the defense, 
entered their appearance, filed an answer to plaintiff’s declaration, and con- 
ducted the negotiations and correspondence in relation to the case up to 
the time judgment was taken against the principal defendants. Having assumed 
charge of the case, they cannot, under the circumstances, raise the question. 
Patterson v. Adan, 119 Minn. 308, 138 N. W. 281, 48 L. R. A. (N. S.) 184, quoted 
with approval in Griffin v. General Casualty & Surety Co., 231 Mich. 642, 204 
N. W. 727, 729, where it is said: “It took charge of the defense in that case un- 
der the exclusive authority conferred by the policy, practically putfing itself in 
the place of the assured, and contested it to an adverse conclusion. 


Under such 
circumstances the claim of estoppel is appealing.” 


One of the objects of the provision in policies authorizing the insurer to 
make defense and taking from the insured the right of interference was to en- 
able the insurer, if possible, to prevent liability against the insured, upon which 
liability the insurance company might be held. Pickett v. Fidelity & Casualty 
Co., 60 S. C. 477, 38 S. E. 160, 629. As said in Patterson v. Adan, 119 Minn. 308, 
138 N. W. 281, 284, 48 L.,R. A. (N. S.) 184: “Where the company has come into 
the litigation and assumed exclusive control thereof under its contract, it re- 
cognizes a liability, if it fails to defend successfully, to pay the assured the 
amount of the judgment it so permits to be established, not exceeding the sum 
stipulated in the policy.” See Griffin v. General Casualty & Surety Co., 231 
Mich. 642, 204 N. W. 727. 

14, 5] Defendant claims that the insured failed to co-operate with it as pro- 
vided by the policy of insurance. The policy in question provided: “The assured 
shall give the insurer immediate written notice of any accident with the fullest 
information obtainable.” As indicated above, no notice of this affirmative de- 
fense was set up. It is well settled in this state that affirmative defenses must 
be pleaded. Proof that one set fire to the insured property is inadmissible, in 
the absence of notice. Residence Fire & Ins. Co. v. Hannawold, 37 Mich. 103. 
The defense of the statute of limitations must be specially pleaded. Larsen v. 
General Casualty & Surety Co., 242 Mich. 4, 217 N. W. 906. Delay in making 
proof of loss, if relied upon as a defense, must be specially pleaded. McLaugh- 
lin v. Insurance Company, 221 Mich. 479, 191 N. W. 224. A change in the as- 
sured’s occupation if relied upon as a defense must be specially pleaded. Hare 
v. Protective Ass’n, 151 Mich. 225, 114 N. W. 1009; O’Neill v. Northern Assur- 
ance Co., 155 Mich. 564, 119 N. W. 911. Where a breach of warranty, based 
upon the wrong number of an automobile having been given by the assured, 
is relied upon as a defense, notice of such breach of warranty must be given. 
Douglas v. Insurance Co. of N. A., 215 Mich. 529, 184 N. W. 539. Failure of 
the assured to give immediate notice to an insurance company of an accident 
is an affirmative defense, of which notice must be given. Larsen v. General 
Casualty & Surety Co., 242 Mich. 4, 217 N. W. 906. Where failure to give im- 
mediate notice to the police is relied upon as a defense in an action on a policy 
which provides that in case of loss by theft such notice must be given, it must 
be specially set up. Emery v. Ocean Accident & Guarantee Corp., 209 Mich. 295, 
176 N. W. 566. And, where a defense is made by an insurance company against 
liability on a policy providing that an automobile must be equipped with an 
approved lock, failure to give notice of this defense deprives defendant insur- 
ance company of the right to rely thereon. Molnar vy. Central Mutual Auto Ins. 
Co., 242 Mich. 41, 217 N. W. 770. Defendant and appellant could not, in the 
absence of notice, urge or rely upon this defense. 


[6] Defendants allege the trial court erred in failing to give their second 
request to charge. Such request was as follows: “It is undisputed that the pol- 
icy of insurance issued by the Garnishee defendant Company to William H. 
Sturmer and Edith Sturmer, the defendants in this case require that they give 
the isurer immediate written notice of any suit under said policy with the 
fullest information obtainable, and that if as a result, of any claim, suit ts 
brought to enforce such claim, the Assured shall immediately forward to the 
insurer every summons or other process as soon as the same shall have been 
served. It is not disputed in this case that the Sturmers failed to comply with 
the provisions of the policy, but on the contrary employed their personal attor- 
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ney and through him alone offered evidence in said cases, and the compliance 
with these provisions of the policy was necessary before the Garnishee defend- 
ant Company could be held liable under the policy, and therefore, I charge you 
that, the action of the principal defendants not filing and forwarding summons 
in this case directly to the Insurer and employing their own personal counsel 
and through him entirely, constituted a breach of condition precedent in said 
policy.” 

[7] This request, under the facts, was properly denied. Defendant and ap- 
pellant alleges error upon the court’s failure to give its third request to charge 
as follows: “I further charge you that it is undisputed that the insurer, the Gar- 
nishee Defendant Company, thereafter agreed to enter its appearance in said 
cases on the express condition that the Sturmers would properly cooperate in 
the defense of these cases, and further that they would be present in Court 
for the trial of these causes. This constituted a conditional waiver of the de- 
iendant’s breach of said policy, and the agreement of defendant’s counsel to 
such a conditional entry of appearance on the part of the defendants would be 
binding on them, so that, if the defendants were not present at the time of the 
trial the Garnishee defendant herein would be legally entitled to withdraw from 
said cause and thereafter would not be liable either to the Sturmers or to the 
plaintiffs herein.” 


The court charged the jury that, if there was no liability upon the part of 
the insurance company to the Sturmers under the insurance policy on the 11th 
{ May, 1932, when judgment was taken against the principal detendants, then 
plaintiff could not recover against the garnishee defendant, “because the plain- 
tiff's action in this case is one in which the plaintiff is seeking to obtain for the 
plaintiff's benefit the amount that the insurance company owed to the Sturmers 
at the time the judgment was taken and obviously if there was no obligation on 
the part of the insurance company to the Sturmers at that time, the plaintiff in 
this case cannot recover.” 


The court charged the jury fuily, and we think correctly, in relation to the 
duty of the assured to give the insurer notice of the accident, claimed loss, or 
suit; in relation to the duty of the insured to forward to the insurer summons 
or other process served in case of the institution of suit. It properly submitted 
the question to the jury as to the action taken by the insured at the time sum- 
mons was served upon the principal defendants. The court charged the jury 
that if, after the commencement of the suit by plaintiff against the Sturmers, 
and prior to the judgment of May 11, 1932, the Sturmers were requested to aid 
in securing evidence or in other material things which they neglected or refused 
o do, there was a breach of the material provision of the contract which would 
bar recovery in the case, and, if the Sturmers, after the commencement of the 
suit against them, and prior to judgment, were requested so to do by the 
defendant insurance company, failed and neglected or refused to furnish co- 
operation or assistance to the insurance company, there was a breach of a ma- 
terial provision of the insurance contract. The court specifically charged the 
jury: 


“I charge you as follows: First, did the defendant insurance company, after 
the commencement of the suit by Sallie Peters against the Sturmers and prior 
to the 11th day of May, 1932, when judgment was rendered, request the Stur- 
mers to aid in securing evidence of material things which they neglected or re- 
fused to do? If so, there was a breach of a material provision of the contract 
which would bar a recovery in this case. Second, did the defendant insurance 
company after the commencement of this suit and prior to May 11, 1932, re- 
quest the Sturmers to aid in securing the attendance of witnesses for the trial 
of the case, which the Sturmers refused, neglected or failed to do? If so, that 
was a breach of a material provision of the contract, which would bar a re- 
covery in this case. Third, did the Sturmers after the commencement of this 
suit against them and prior to May 11th, 1932, when requested so to do by the 
defendant insurance company, fail, refuse or neglect to give or furnish the co- 
operation and assistance which the contract of insurance provided? If so, then 
that was a breach of a material provision of the insurance contract which would 
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bar a recovery in this case. These questions and your answers thereto strike 
to the heart of and constitute the meat of this lawsuit.” 

The trial court also charged the jury: “You have a right to take into con- 
sideration all of the facts and circumstances in this case. You have a right to 
take into consideration whatever information was given to the insurance com- 
pany through Mr. Turner, who has represented the Sturmers, and who was af- 
terwards substituted by the attorneys for the insurance company. You have a 
right to take into consideration any information that was given to the attorneys 
who represented the insurance company in the State of Florida. You have a 
right to take into consideration what was done in the State of Florida in the 
way of obtaining depositions in preparation for trial.” 

We think the charge of the court fairly submitted the issues in the case to 
the jury, and we find no error in the refusal of the trial court to grant a new 
trial. Judgment affirmed, with costs. 

McDonald, C. J., and Clark, Sharpe, North, Fead, Wiest, and Butzel, JJ., 


concur. 


FLOR v. BUCK. No. 29389. 
Supreme Court of Minnesota. May 19, 1933. 
248 Northwestern Reporter 743. 
2. INSURANCE. 

Where insured has been partially repaid by insurer for damage to automobile, 
action against wrongdoer should be brought in insured’s name to recover full loss. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 

3. INSURANCE. 

If insured partially repaid by insurer for damages to automobile makes 
recovery from wrongdoer, insured may first reimburse himself for loss and 
expenses, and then hold balance in trust for insurer. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 

4. INSURANCE. ’ 

In insured’s action against wrongdoer for damages to automobile, rejecting 
offer to prove that insured, partially repaid by insurer, had transferred cause 
of action to insurer, thereby ceasing to be real party in interest, held error. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 

Syllabus by the Court. 


1. Plaintiff prosecuted an action to recover for damages to his automobile, 
resulting from defendant’s alleged negligence. Plaintiff, in substance, testified thai 
his automobile had been damaged in the sum of $625. It was error to reject 
defendant’s offer to prove on cross-examination that plaintiff had estimated and 
stated his damages to be $450.00. 

2. Where an insured has not been paid in full by an insurance company, 
but has been partially repaid his loss by such company, leaving a residue to be 
made good by the wrongdoer, the action should be brought in the name of the 
insured to recover the full loss. If he makes recovery, he has the right to first 
reimburse himself for his loss and expenses, and then he holds the balance of 
his recovery in trust for the insurance company. 

3. Under the facts stated in the opinion, it was error to reject an offer to 
prove that plaintiff had transferred the cause of action to another party, thereby 
ceasing to be the real party in interest. 

Appeal from District Court, Sibley County; C. M. Tifft, Judge. 

Action by H. H. Flor against A. C. Buck. From an order denying his motion 
for a new trial, defendant appeals. 

Reversed. 

Streissguth & Fordyce, of New Ulm, for appellant. 

Philip L. Scherer, of Winthrop, for respondent. 

Witson, Chief Justice. 


Defendant appealed from an order denying his motion for a new trial. 
Plaintiff prosecuted this action to recover $550 as damages to his automobile, 
alleged to have resulted from an automobile collision. Defendant among other 
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things pleaded that plaintiff was not the real party in interest. The jury awarded 
plaintiff $500. 

[1] 1. Plaintiff in substance testified that his damages were $625 to $650. On 
cross-examination he was asked if he had not estimated and stated to certaim 
parties the amount of his damages. An objection that this was incompetent,, irrele- 
vant, and immaterial, not within the issues, was sustained. Defendant then offered 
to prove that plaintiff had theretofore estimated and stated his damages to be 
$450. The same objection was made and sustained. This was error. Such testi- 
mony was admissible for impeachment purposes and as tending to discredit the 
testimony of plaintiff as to the amount of damages. 

{2, 3] 2. The record is unsatisfactory, but we will assume that it shows plain- 
tiff was paid $450 as damages to the automobile and no more. He carried collision 
insurance, and there was a $50 deduction clause. This would indicate that plaintiff 
had at least a $50 interest in the action. 

Upon the trial defendant sought to show by the cross-examination of plaintiff 
that he was not the real party in interest, and that his loss had been paid by an 
insurance company, which by right of subrogation owned the cause of action, or 
that he had assigned the cause of action to the insurance company. Answers to 
questions were excluded, and the offer of proof was rejected. 

While the authorities are not in harmony (Borsheim v. G. N. Ry. Co., 149 
Minn. 210, 183 N. W. 519), we are of the opinion that when the insured in a case 
of this character has not been paid in full by an insurance company, but has been 
partially repaid his loss by such company, leaving a residue to be made good by 
the wrongdoer, the action should be brought in the name of the insured to recover 
the full loss. Solberg v. Mpls. Willys-Knight Co., 177 Minn. 10, 244 N. W. 271; 
26 C. J. 465; Wyker v. Texas Co., 201 Ala. 585, 79 So. 7, L. R. A. 1918F, 142, 
annotation 145 

If he makes recovery, he has the right first to reimburse himself for his loss 
and expenses, and then he holds the balance of his recovery in trust for the 
insurance company. 14 R. C. L. 1410; Illinois Cent. R. Co. v. Hicklin, 131 Ky. 624, 
115 S. W. 752, 23 L. R. A. (N. S.) 870; Pittsburgh, C. C. & St. L. R. Co v. 
Home Ins. Co., 183 Ind. 355, 108 N. E. 525, Ann. Cas. 1918A, 834. 

The rights as between the insured and the insurer, questions with which the 
wrongdoer has little to say other than to know that the plaintiff is the real party 
in interest (McGuigan v. Allen, 165 Minn. 390, 206 N. W. 714), are usually 
determined by the provisions of the policy. If it is silent in this respect, the rules 
of equitable subrogation are controlling. 

[4] 3. But there was an offer of proof to show that plaintiff had, under the 
terms of his policy, assigned to the insurance company the right of action against 
the defendant. It was error to exclude such proof. Of course, if plaintiff had in 
fact disposed of all his interest in the case, as defendant alleged, he was no 
longer the real party in interest. Plaintiff's counsel acted upon the theory that the 
fact of any transfer related only to the amount paid by the insurance company, 
and that plaintiff retained an interest to the extent of $100, which the jury said 
was $50. Defendant’s offer of proof was to show that plaintiff had no interest 
left, and that he had assigned the right of action, being all thereof. Hence defend- 
ant should have been given opportunity of making his proof. 

Reversed. 


NEWBILL v. UNION INDEMNITY CO. No. 22272. 


St. Louis Court of Appeals. Missouri. May 31, 1933. 
60 Southwestern Reporter (2d) 658. 
1. INSURANCE. 


_ In garnishment proceedings against insurer by pedestrian who had recovered 
judgment against husband driving service car causing injuries, whether wife was 
owner or operator of service car held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 
2. INSURANCE. 

Ordinary insurance contract is personal, and does not attach to property. 

(For other cases, see Insurance, Dec. Dig. § 156[1].) 
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4. INSURANCE. 

Insurer issuing automobile liability policy for benefit of service car association 
and individuals whose names appeared in indorsements to policy could not be 
compelled to pay judgment recovered against husband driving service car, where 
he was not named in indorsements, notwithstanding wife who allegedly owned 
car driven by husband was named in indorsements. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

7. INSURANCE. 

Policy susceptible of two interpretations equally reasonable must be interpreted 
most favorably to insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

\ppeal from St. Louis Circuit Court; Albert D. Nortoni, Judge. 

“Not to be officially published.” 

Garnishment proceeding by Muriel Newbill against the Union Indemnity 
Company, garnishee of Vincent Calamia, defendant and judgment debtor. From 
an adverse judgment, the garnishee appeals. 

Reversed. 

Leahy, Saunders & Walther and Lyon Anderson, all of St. Louis, for 
appellant. 

Emmett Golden and John E. O’Brien, both of St. Louis, for respondent. 

BENNICK, Commissioner. 

This is a proceeding in garnishment in aid of an execution. Muriel Newbiil 
is the plaintiff and judgment creditor, while the Union Indemnity Company, a 
corporation, is the garnishee of Vincent Calamia, the defendant and judgment 
debtor in the original action. 

The judgment, which was by default, was one for $5,000, in an action fcr 
damages for personal injuries sustained by plaintiff when struck by a service car 
being driven by defendant along the regular route in the city of St. Louis 
designated for the particular service car at the time of the accident. 

Two executions were issued on the judgment, both of which were returned 
nulla bona; and thereafter the present garnishment proceeding was instituted, the 
issue being the question of the liability of the garnishee upon a certain policy of 
liability insurance theretofore issued by it pursuant to the requirements of an 
ordinance of the city of St. Louis, designed to regulate the use and operation of 
service cars upon the streets. 

The material section of the ordinance (section 7 of Ordinance No. 37019) 
was as follows: “Each applicant for a license to operate a service car as herein 
defined shall in addition to the requirements herein mentioned maintain and carry 
liability insurance in the sum of Five thousand Dollars for any one person, and 
the sum of Ten thousand Dollars for any two or more persons who may be 
injured at any one time by reason of the carelessness or negligence of the drivet 
or operator of said service car. * * *” 

It will be observed from the language of the ordinance that a distinction is 
to be drawn between the terms “operator” and “driver,” the “operator” of a 
service car being the person who is licensed to have the car upon the streets in 
the business of carrying passengers for hire, while the “driver” is the one who 
actually drives the car. However, in the actual prosecution of the business, it 
was possible for the same person to be both operator and driver, and there were 
undoubtedly many instances where such a situation existed. 

Evidently about the time of or shortly following the enactment of the ordin- 
ance regulating the use and operation of service cars and requiring each operator 
to carry liability insurance, there was organized the St. Louis Service Car Associa- 
tion, which was incorporated under a pro forma decree entered in regular course 
by the circuit court of the city of St. Louis. The association was made up ot 
persons who operated and drove service cars, and in the ordinary course of affairs 
its membership fluctuated from month to month. Defendant was a member of the 
association in good standing, making monthly payments of his dues, a portion of 
which was applied by the association towards the cost of the insurance. 

[1] The difficulty in the case arises from the connection of defendant's wife, 
Catarina Calamia, with the ownership and operation of the particular car which 
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struck and injured plaintiff, and from the fact that defendant’s name was not 
mentioned in the policy. It seems to be a conceded fact that the license plates for 
the car had been issued to Catarina Calamia, and defendant himself, who was 
put upon the stand as a witness for plaintiff, testified that the car had been 
purchased with his wife’s money, and that the title was in her name. Furthermore, 
the records of the department of streets and sewers of the city of St. Louis were 
identified by the secretary of such department, who had been called as a witness 
for plaintiff, and these records, introduced in evidence as a part of the garnishee’s 
case, disclosed that Catarina Calamia had been granted an operator’s license and 
defendant only a driver’s license. However, Catarina Calamia herself testified for 
plaintiff that she neither owned nor operated a service car, and so we presume that 
the issue of her status was one for the jury to determine to whatever extent it 
was material upon the ultimate decision in the case. 

Following the incorporation of the association, and in line with the require- 
ments of the ordinance, the garnishee issued the policy now involved in this pro- 
ceeding, and caused it to be filed with the proper city authorities. Under the 
heading “Name of the Assured” appeared the words “St. Louis Service Car 
Association and/or individuals listed herein.” The names of the individuals, 
approximately one hundred in all, did not appear in what might be termed the 
policy proper, but were listed in various indorsements thereon without any uni- 
formity of expression, certain of the indorsements containing two names, and 
others only one name. As regards the case at hand, it will suffice to say that the 
name of Catarina Calamia alone appeared in the indorsement to the policy which 
purported to extend the coverage of the policy to the use and operation of the 
car which truck and injured plaintiff. 

Conceding that the name of defendant was not indorsed upon the policy, it 
was and is the position of plaintiff that the policy was ambiguous on its face so 
as to permit the introduction of extrinsic evidence to show the meaning of the 
contract, and that, inasmuch as defendant was a member of the St. Louis Service 
Car Association in good standing, the policy was one for his benefit, and he was 
as fully insured thereunder as though his name had appeared in the policy. The 
garnishee put its defense upon a denial that defendant was covered by the policy, 
or that it was ambiguous so as to warrant the introduction of parol evidence to 
explain its terms; and thus the issues, so far as we need consider them, were 
made up. 

Judgment was rendered in favor of plaintiff, and against the garnishee, in 
the sum of $5,406; and, following the refusal of its motion for a new trial, the 
garnishee has duly appealed. 

The chief insistence of the garnishee is that its requested peremptory instruc- 
tion in the nature of a demurrer to all the evidence should have been given: the 
parties joining issue upon the several propositions which have been heretofore 
disclosed. Though the matter is not without its difficulties, we cannot escape the 
conclusion that the law of the case is with the garnishee. 

[2] The ordinary contract of insurance is a personal one, appertaining to the 
insured alone, and not attached or incidental to or running with the property or 
thing which is the subject of the risk against which the insured is protected. In 
other words, though in this instance it was the risk from the use and operation 
of the particular service car which was insured against, the insurance did not 
follow the car so as to have protected any one who might have been driving it at, 
the moment the risk attached, but instead the insurance was of a character wholly 
personal to such parties as were covered by the policy. Millard v. 
Mo. App. 69, 185 S. W. 547; Doggett v. Blanke, 70 Mo. App. 499. 

Now the parties specifically insured were the St. Louis Service Car Associa- 
tion, a corporate entity, and the several individuals whose names appeared in the 
indorsements to the policy. Defendant’s name was not listed, though the name of 
his wife, Catarina Calamia, did appear. He therefore was not insured under the 
policy, unless it be that it was so drawn as to indicate that it was for the benefit 
of some class of persons of whom he might be one, or that it was ambiguous 
on its face so as to warrant the introduction of parol evidence to explain the 
intention of the parties. 


[3] It is true that in a policy of insurance the insured may be described in 


Jeaumont, 194 





*. 








740 The Insurance Law Journal, Vol. 81 [Oct., 1933 


such a way that any person may be comprehended and become entitled to the 
benefits of the contract by proof that he was the party intended by the policy, 
but, where the policy contains no language indicative that the interest of any 
person other than the one named in the policy. was intended to be covered by it, 
then the insurance can be applied only to the designated insured’s own interest or 
liability. Of course, where the policy does indicate on its face that it is for the 
benefit of some unnamed third person, parol evidence will be admissible to show, 
not only the identity of the party to be covered, but his interest in the property 
insured as well; the admissibility of such evidence resting upon the fact that it 
does not in any way change or contradict the terms of the policy, but only 
serves to develop and explain a latent ambiguity. Wise v. St. Louis Marine Insur- 
ance Co., 23 Mo. 80; Platho v. Merchants’ & Manufacturers’ Insurance Company 
of St. Louis, 38 Mo. 248. 

[4, 5] Now, if we take the policy as written, there is nothing to indicate 
that it was intended to insure or be for the benefit of any one save the St. Louis 
Service Car Association and the individuals whose names appeared in the several 
indorsements to the policy. Nor do we think that there is any ambiguity, either 
patent or latent, about the designation of the parties covered by the policy. The 
one is a corporate entity, which, whether or not it could be held liable or respond 
in damages for injuries resulting from its negligence, nevertheless had a right to 
secure insurance. Indeed, the reason for the inclusion of the association among 
the assureds lies in the conceded fact that the individuals insured were thereby 
able to secure a fleet or cheaper rate of insurance. And, granting that the names 
of the individuals did not appear in the policy proper, but only in the endorse- 
ments to it, there was still no ambiguity about the situation, since the indorse- 
ments, when attached to the policy, became as much a part of it as though 
originally written therein, especially in view of the fact that the face of the policy 
bore the notation “See Endorsements Attached.” Epperson v. New York Life 
Insurance Co., 90 Mo. App. 432, 438; O’Connor vy. Columbia Insurance Co., 169 
Mo. App. 150, 152 S. W. 396; Taylor v. Loyal Protective Insurance Co. (Mo. 
App.) 194 S$. W. 1055: Rowland v. Missouri State Life Insurance Co. (Mo. App.) 
48 S.W.(2d) 31, 34. 

[6] As supporting her contention of an ambiguity, plaintiff refers to the 
indorsement to the policy which extended its coverage to Catarina Calamia, and 
particularly to the notation therein that it was attached to and formed a part of 
the policy issued by the garnishee to “St. Louis Service Car Association et al.” 
In other words, her point is that the use of the expression “et al.” justified the 
introduction of parol evidence to show what other parties were intended to be 
insured. Under some circumstances, her point would be well taken, but not in the 
situation here. The only purpose served by the language of the indorsement was 
to connect the indorsement with the policy proper where the insuring clause was 
to be found, and such insuring clause did not use the expression “et al.”, but 
specifically designated the assured as “St. Louis Service Car Association and/or 
individuals listed herein.” 

[7] Of course, if there was an ambiguity about the policy, and if it was 
susceptible of two interpretations equally reasonable, then the. interpretation most 
favorable to the insured would have to be adopted. But we find no ambiguity about 
the policy, and therefore there is no room for the above rule of interpretation to 
apply or for us to attempt to construe the policy, and we are therefore left with 
the duty simply to apply its terms as written. State ex rel. v. Cox, 322 Mo. 38, 
14 S.W.(2d) 600; Grover v. Hartford Accident & Indemnity Co. (Mo. App.) 51 
S.W.(2d) 210; Kimbrough v. National Protective Insurance Ass’n, 225 Mo. App. 
113, 35 S.W.(2d) 654; Cochran v. Standard Accident Insurance Co., 219 Mo. 
App. 322, 271 S. W. 1011; Spilman v. Masonic Mutual Accident Co. (Mo. App.) 
235 S. W. 479; Banta v. Continental Casualty Co., 134 Mo. App. 222, 113 S. W. 
1140; Maupin v. Southern Surety Co., 205 Mo. App. 81, 220 S. W. 20; Robyn 
v. New Amsterdam Casualty Co. (Mo. App.) 257 S. W. 1065. 

It may well be that defendant was entitled to be covered by the policy, and 
that the omission of his name was the result of a mistake of a nature to have 
warranted the reformation of the policy in a proper proceeding. But in this 
proceeding the contract must stand and be applied as actually written, and the 
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court will not be permitted either to add or to take away from the language 
used in order to express what the parties may perhaps have intended, or to make 
for them such a contract as the court might think ought to have been made undei 
the circumstances. 

The name of defendant not having been included in the policy, there being 
nothing on the face of the same to indicate that it was written for his personal 
benefit, and there being no ambiguity in its language so as to have warrauted 
proof by parol evidence that he was intended to be covered by it, it follows that 
the insuring of his liability must be held to have been outside of and no part 
of the undertaking of the garnishee. United Zinc Companies v. General Accident 
Assurance Corporation, 125 Mo. App. 41, 102 S. W. 605. 

The judgment rendered by the circuit court should therefore be reversed; 
and the commissioner so recommends. 

Per Curiam. 

The foregoing opinion of Bennick, C., is adopted as the opinion of the court. 

The judgment of the circuit court is, accordingly, reversed. 

Becker, P. J., and Kane and McCullen, JJ., concur. 


McLAUGHLIN v. CENTRAL SURETY & INS. CORPORATION. 
Supreme Court of New Jersey. June 14, 1933. 
166 Atlantic Reporter 621. 
1. INSURANCE. 

As respects effect of insured’s breach on injured party’s rights, motor vehicle 
liability insurer’s liability is absolute only under policies issued to operators 
required to furnish proof of financial responsibility (Comp. St. Supp. §§ 135—119, 
135—128). 

(For other cases, see Insurance, Dec. Dig. § 311[1].) 

2. INSURANCE. 

Motor vehicle liability insurer held not absolutely liable to one recovering 
judgment against insured for injuries sustained, in absence of allegations in his 
complaint or motion to strike answer that insured was required to furnish proof 
of financial responsibility (Comp. St. Supp. §§ 135—119, 135—138). 

(For other cases, see Insurance, Dec. Dig. § 311[1].) 


Action by John McLaughlin against the Central Surety & Insurance Cor- 
poration. On plaintiff’s motion to strike defendant’s answer as sham in part and 
frivolous in the remainder. 

Motion denied as against second defense to both counts of complaint as being 
— and allowed as to first defenses to the first and second counts as being 
sham. 

William Eichenbaum, of Jersey City, for plaintiff. 

Mark Townsend, Jr., of Jersey City, for defendant. 

Brown, Commissioner. 

The plaintiff moves to strike the defendant’s answer on the ground that it is 
sham in part and frivolous in the remainder. The pleadings disclose that on the 
15th day of March, 1932, the plaintiff sustained personal injuries from the negli- 
gent operation of an automobile by Bart Petella. The plaintiff brought suit for 
damages in a district court, and recovered a judgment against Petella on the 27th 
day of June, 1932. Petella, at the time he is alleged to have injured the plaintiff, 
was insured against the loss by the defendant insurance company. An effort was 
made to collect the judgment against Petella without success, and the plaintiff 
brought suit to recover on the liability policy of indemnity issued by the defendant 
to Petella. The plaintiff annexes a copy of the policy to his affidavit, which 
discloses that the defendant agreed, in the usual form, to indemnify Petella against 
the judgment obtained by the plaintiff against him. The policy also contained the 
usual provisions of co-operation on the part of the assured, and that the assured 
would give the defendant timely notice of any accident covered by the policy. 

The defendant alleges in its answer that Petella failed to give the written 
notice of the accident, and wholly failed to co-operate as required by the terms 
of the policy. The plaintiff contends that the liability of the defendant is absolute 
under the statute, and that the answer is therefore frivclous. To decide this 
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issue it is necessary to construe the effect of P. L. 1929, c. 116, pp. 195, 201, and 
as amended by P. L. 1931, c. 169, p. 334, (Comp. St. Supp. § 135—119 et seq.). 
It is true as contended by the plaintiff that in section 10 of those statutes (Comp. 
St. Supp. § 135—128) it is provided: “The liability of any company under a 
motor vehicle liability policy shall become absolute whenever loss or damage 
covered by said policy occurs and the satisfaction by the insured of a final judg- 
ment of such loss or damage shall not be a condition precedent to the right or 
duty of the carrier to make payment on account of such loss or damage. No such 
policy shall be cancelled or annulled as respects any loss or damage by any agree- 
ment between the carrier and the insured after the said insured has become 
responsible for such loss or damage and any such cancellation or annulment shall 
he void.” 

[1] To properly understand the effect of those positive statutory declarations 
of liability it is necessary to consider the entire statute and a reading of the first 
sections of P. L. 1929 and 1931 (Comp. St. Supp. § 135—119), shows the policies 
of liability insurance considered and contemplated by the Legislature were those 
where proof of financial responsibility was required “from any person who shall 
have been convicted of, or who shall have forfeited any bond taken, or shal! 
have had his case nolled * * * or who, while operating any motor vehicle, 
‘shall have been concerned in any motor vehicle accident resulting in the death of, 
or injury to, any person, or damage to property to the extent of at least one 
hundred dollars ($100.00).” By section 1, P. L. 1931 (Comp. St. Supp. § 135—119), 
the classification of the motor operators who are to furnish proof of financial 
responsibility are increased. The last paragraph of P. L. 1929, p. 201, and P. L. 
1931, p. 343 (Comp. St. Supp. § 135—128), provides: “Such motor vehicle liability 
policy shall be subject to the following provisions which need not be contained 
therein.” 

This provision clearly refers to the classification of cases where proof of 
statutory financial responsibility is required. To construe the statutes in question 
as making absolute the liability sustained under every policy of insurance that is 
issued would be reading into the statutes a meaning that was not intended. If the 
Se intended those laws to have that effect, they would have so stated in 
the laws enacted. This was not done, but to the contrary a restricted application 
was intended hecause of the evident enumeration of the cases wherein proof of 
financial responsibility is required. 

[2] The complaint in this cause does not allege that the policy of indemnity 
covered one of the classes named in the statute, and it does not appear in the 
moving papers that the policy issued by the defendant to Petella falls within any 
of the designated statutory classes where proof of financial responsibility is 
required: consequently, the statute does not make absolute the liability of Petella 
as against his insurance carrier. 

The motion is denied where it is directed against the second defense to both 
counts as being frivolous and allowed as to the first defenses to the first and 
second counts as being sham. 


GENEZ v. UNION MARINE INS. CO., Limited. 
Court of Appeals of New York. May 24, 1933. 
186 Northeastern Reporter 415. 
INSURANCE. 

Inland marine insurance policy * issued to partnership in transportation busi- 
ness, expressly covering other “persons to whom subject-matter of this policy” 
appertains, held to cover goods transported under contract of carriage with close 
corporation subsequently organized by partners. 

The policy in form known as an inland marine insurance policy was 
issued to transportation company, before business was incorporated, and 
was stated to be “in the name and names of every other person or per- 
sons to whom the subject-matter of this policy does may or shall apper- 
tain in part or . all.” It covered all kinds of goods “their own and for 
which they may be legally liable’ while contained in certain trucks. Later, 
the individual or partnership business was incorporated, the corporation 
bearing the same title as the partnership or trade-name, and consisting of 
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the same members as the partnership. The ownership of truck in question 
was not disclosed, but it was one of the trucks whose contents were 
insured. 

(For other cases, see Insurance, Dec. Dig. § 156[1].) 


Appeal from Supreme Court, Appellate Division, First Department. 

Action by Maurice V. Genez against the Union Marine Insurance Company, 
Limited. Judgment of Trial Term entered in favor of plaintiff on a directed 
verdict was reversed as a matter of law by the Appellate Division (236 App. Div. 
594, 260 N. Y. S. 277), and plaintiff appeals. 

Judgment of Appellate Division reversed and that of Trial Term affirmed. 

George S. Brengle and John M. Aherne, both of New York City, 
appellant. 

Paul D. Compton, of New York City, for respondent. 

O’BriEN, Judge. 


The Goodyear Rubber Company by special contract employed the Arizona 
California Transportation Company, a corporation, to carry a consignment of 
goods from Los Angeles to Pheenix, Ariz. This merchandise of stipulated value 
was loaded on federal truck No. 6310 and Hercules trailer No. 11 and on July 5, 
1927, while in transit the goods were totally destroyed by fire. The driver of the 
truck and trailer described himself as an employee of the Colletti Truck Com- 
pany. The Goodyear Company had a policy of insurance on these goods issued 
by the Pheenix Insurance Company of Hartford, Conn., which, however, does 
not cover any shipments on which there is any other insurance which would 
attach if the Phoenix policy had not been issued. The amount of the loss has 
been paid in full to the Goodyear Company by the Phcenix. Without admission 
of liability, this sum was advanced as a loan to the Goodyear repayable to the 
Pheenix only out of any recovery which might be obtained by the Goodyear 
from any bailee or insurer who might be liable to the insured. Plaintiff is assignee 
of John Colletti, the Colletti Truck Company, Inc., and the Arizona California 
corporation, all three of which he alleges to be covered by a policy issued by 
defendant Union Marine Insurance Company, Limited. Alleging also that his 
assignors are legally, liable to the Goodyear Company, plaintiff demands judgment 
against the Union Marine for the stipulated value of the goods. The answer 
denies that the assignors are legally liable. The Goodyear Company which suffered 
the loss is in any event fully recompensed. The real contest rages about the 
issue whether the ultimate obligation of making good this loss rests upon the 
Phenix or upon defendant Union Marine. If the policy issued by the Union 
Marine to Colletti Truck Company and to John Colletti doing business as 
Arizona California Transportation Company does not cover this risk, this action 
cannot be maintained. The trial court held that the intention of the policy was 
to cover the risk and gave judgment for plaintiff. The question of intention is 
generally one of fact. The Appellate Division by a divided court reversed the 
judgment upon questions of law and dismissed the complaint. 


In January, 1927, defendant Union Marine issued its policy in form known 
as an inland marine insurance policy to “Colletti Truck Co., Inc., and/or John 
Colletti dba Arizona Calfiornia Transportation Co. as well in their own name as 
for and in the name and names of all and every other person or persons to whom 
the subject matter of this policy does may or shall appertain in part or in all.” 
A rider provides that the policy is “for account of assured” and “loss if any 
payable to assured” and covers all kinds of goods, “their own and for which 
they may be legally liable” while contained in certain trucks specified in the policy. 
When the policy was issued, John Colletti, an individual, was doing business as 
Arizona California Transportation Company which is described as a partnership. 
Perhaps it was a mere trade-name. Prior to May, 1927, the business of this 
partnership or individual was incorporated, and its assets were transferred to an 
Arizona corporation bearing the same title as the partnership or trade-name, 
Arizona California Transportation Company. This is the carrier with which the 
Goodyear Company made its contract. After the incorporation of Arizona Cali- 
fornia Transportation Company, but before the execution of its contract of 
carriage with the Goodyear, an indorsement was made on the policy issued by the 
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Union Marine by which the amount of insurance was increased and federal truck 
No. 6310 was covered. The application for this additional insurance was made by 
Colletti Truck Company, Inc. Hercules trailer No. 11 was not covered. 

John Colletti was vice president and general manager of Colletti Truck Com- 
pany, Inc. His father was president. John, his brother, and their father were the 
only persons interested in this company and in the incorporated Arizona California 
Transportation Company. John was also president of the last-named corporation. 
One bookkeeper took care of the affairs of both corporations. The driver of the 
truck carrying the damaged goods testified that he was employed by the Colletti 
Truck Company, and that the Arizona California Transportation Company was 
“what they called the line we worked on. * * * Lots of times it was called 
the Arizona-California and the Colletti wasn’t even mentioned and when it was 
the Colletti, the California wasn’t mentioned.” The ownership of the truck used 
by the incorporated Arizona California Transportation Company is not disclosed, 
but it is one of the trucks the contents of which were insured. 

From these facts the inference is required that the parties by their contract 
of insurance intended that the contents of federal truck No. 6310 were to be 
covered in the event of damage by fire while either the Colletti or John Colletti 
as bailee might be legally liable. A stronger inference is permissibe. The policy 
concerns, not only the corporation and the individual expressly designated “in 
their own name,” but the application for the policy was made and the policy was 
issued for the benefit of “every other person or persons to whom the subject 
matter of this policy does may or shall appertain in part.” The goods were 
transported under a contract of carriage with a corporation of which John Colletti 
was president and he and his brother and father sole stockholders bearing the 
same name and consisting of the same members as the insured partnership. A 
truck specifically described by name and number in the contract of insurance was 
of unknown ownership, but was driven by a chauffeur whose general employment 
was by the corporation which was expressly included in the contract of insurance. 
Too high a value would need to be placed upon mere matters of form in order 
to reach a conclusion other than that the purpose of the parties was to cover 
the operations of these closely interwoven enterprises which were conducted under 
different names by the Collettis and for which they might be liable as bailees to 
third parties. This is a reasonable inference of fact. The policy may be deemed 
ambiguous, but its writer cannot complain of such an inference. John Colletti, as 
long as he transacted business through his partnership or trade-name, was _ in- 
cluded within the policy. That this individual later carried on his affairs through 
his close corporation does not appear to furnish a substantial reason for believing 
in the existence of an intent to exclude it from benefit. 

The policy by its terms covers, not only the goods of the corporation and the 
individual mentioned by name, but also the goods of all others for which that 
corporation and that individual may be liable while the goods of the third parties 
are contained in certain specified trucks. 

The judgment of the Appellate Division should be reversed and that of the 
Trial Term affirmed, with costs in the Appellate Division and in this court. 

Pound, C. J., and Crane, Lehman, Kellogg, and Crouch, JJ., concur. 

Hubbs, J., not sitting. 

Judgment accordingly. 

BAKKER et al. vy. 22TNA LIFE INS. CO. OF HARTFORD, CONN. 

Supreme Court, Special Term, New York County. June 21, 1933. 
265 New York Supplement 231. 
1. INSURANCE. 


“Insurance” is contract of indemnity generally for benefit of insured and 
those in privity with insured. 

(For other cases, see Insurance, Dec. Dig. § 124.) 

2. INSURANCE. 

Statute veld to render insurer liable for full indemnity provided by automo- 
bile liability policy, at least for benefit of person injured by negligent operation 
of automobile, notwithstanding clauses of policy seeking to transfer statutory 
liability statute to insured (Insurance Law, § 109). 

(For other cases, see Insurance, Dec. Dig. § 435.) 
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3. INSURANCE. 

Father held entitled to recover for loss of services of infant son under au- 
tomobile liability policy insuring against “bodily injuries” and “personal injur- 
ies” (General Construction Law, § 37-a). 

The policy and application attached thereto and several indorse- 
ments thereon disclosed that the words “bodily injuries” and “personal 
injuries” were used in different places to describe loss insured against. 
Such words have different meanings and are not synonymous; since 
“personal injuries” includes loss of services, while “bodily injuries” 
does not. Any ambiguity resulting from the use of such terms in dif- 
ferent places was required to be resolved in insured’s favor. 

(For other cases, see Insurance, Dec. Dig.-§ 435.) 

4, INSURANCE. 

Intention of parties to automobile liability insurance contract is primarily 
to be sought in language of instrument and to be ascertained from words of 
contract alone. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

5. INSURANCE. 

Insurance policy must be construed liberally in favor of insured and strictly 
as against company. 

(For other cases, see Insurance, Dec. Dig. § 146|3].) 

Action by George M. Bakker, an infant, by Simon Bakker, his guardian ad 
litem, and another, againgt the #Ztna Life Insurance Company of Hartford, 
Connecticut. On motion for summary judgment. 

Motion granted. 

Leo Levy, of New York City (Joseph J. Mack, of New York City, of coun- 
sel), for plaintiffs. 

James B. Henney, of New York City (Daniel Miner, of New York City, of 
counsel), for defendant. 

HAMMER, Justice. 

Plaintiffs, an infant and his father, obtained judgments against James D. 
Ryan insured by the defendant, the former in the sum of $30,000 for injuries 
end the latter for $4,000 for loss of services. Both claims arose out of the 


same automobile accident. Interest and costs have been added to each judg- 
ment. 


In this action plaintiffs seek to recover from the defendant so much of 
their respective judgments as is covered by the defendant’s liability policy. 
Plaintiffs claim that they are entitled in the infant’s action to the sum of $10,000 
and in the father’s action to the sum of $4,000 with costs and interest in each 
case. 

_ The defendant contends that it is liable in no event to a sum exceeding 
$5,000 and has made an offer of $4,584.11 in favor of the infant plaintiff and 
$588.24 in favor of the father. These amounts were made up by prorating the 
total of the verdicts rendered in both cases, to wit, $34,000, against the sum of 
$5,000, the limit of liability claimed by the defendant, and adding the costs in 
the infant’s action. This offer was not accepted by plaintiffs. The motion is for sum- 
mary judgment. The principal facts are conceded. The court is called upon to con- 
strue the contract. The defendant does not question the practice pursued or the 
court's power upon this motion to settle the questions, which are purely of law. The 
policy in question was issued May 8, 1929, and expired May 8, 1930. In May 8, 
1930, a renewal certificate was issued which expired May 8, 1931. The accident re- 
sulting in the judgments herein occurred on April 14, 1931, within the policy period. 
At the time the policy was issued the insured James D. Ryan was the owner of an 
Overland 1927 Landau automobile. On May 9, 1930, the insurance was extended 
to cover an additional automobile described as a 1930 Nash sedan. The amount 
of the liability in respect of persons in the policy covering the Overland auto- 
mobile was “Limit 1 person $5,000, limit 1 accident $10,000.” When the coverage 
was extended to the Nash automobile, the amount of liability in respect of per- 
sons was increased to “Limit one person $10,000, limit one accident $20,000.” 

lhe accident occurred while the Nash automobile was being operated. 
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In connection with the coverage of the Nash automobile there is an indorse- 
ment attached to the policy entitled “More automobiles than operators en- 
dorsement” effective as of May 9, 1930, which reads as follows: 

“In consideration of the reduced premium rates at which this policy is 
written and of the statement made by the assured that he does not own more 
automobiles than those described in the policy, and that there are not to be a 
greater number of persons who operate such automobiles than those named in 
this endorsement without notice to the Company and payment.of proper addi- 
tional premium therefor it is agreed that the automobiles described herein shall 
be personally driven only by James D. Ryan or by any person within the age 
limit it provided by the policy when accompanied by such named driver. If the 
company, by virtue of the Statutes of the State where this policy is issued, pays 
any loss under this policy which has resulted directly or indirectly from the 
violation of the provisions of this endorsement, the assured agrees to reimburse 
the Company to the extent of such loss.” (Part italicized is hereafter referred 
to as second clause. ) 

It appears that at the time of the accident, the said James D. Ryan was 
not driving the said Nash automobile nor was he accompanying the driver 
of the same. The automobile was being operated at the time by one Kirschner 
a friend of the insured, apparently with the permission, express or implied, 
of the said Ryan. The defendants declined to accept the claims upon which 
suit has been brought until the said Ryan had executed a stipulation which is 
attached to the amended answer herein and which in substance is an admis- 
sion by Ryan of the breach of the aforementioned provision of the policy and 
which further provides that the defendant recognized the possible liability to 
the plaintiffs by virtue of the New York Financial Responsibility Statute, an 
indorsement in respect of which is attached to the policy, and in which stipu- 
lation it was agreed that the acceptance of the claims by the company was 
not to be deemed a waiver by it of the breach of said condition by its assured 
Ryan. 

Plaintiff urges that the “more automobiles than operators endorsement” 
clause is ineffectual to save the company from liability in view of section 109 
of the Insurance Law of which it is in violation. Defendant contends that 
said clause is merely a limitation of its liability and not in violation of the 
said section, relying upon Brustein v. New Amsterdam Casualty Company, 255 
N. Y. 137, 174 N. E. 304, and Lavine v. Indemnity Insurance Company of North 
America, 260 N. Y. 399, 183 N. E. 897, in which it was in effect held that the 
provisions of section 109 of the Insurance Law do not prevent limitation of 
coverage within the statute. 

It would appear from an analysis of this indorsement that it is directed 
to the use of the automobile therein described and confines its operation to 
the named assured or to “any person within the age limit provided by the 
policy when accompanied by such named driver,” thereby limiting and con- 
trolling the occasions and conditions of the operation of such automobile. It 
thus narrows the number of opportunities for the happening of the hazards 
insured against. As a consequence it is apparent that fewer losses are likely 
to result and the number of claims will be lessened and the loss ratio made 
smaller. The premium charged for this type of coverage is therefore lower 
than that charged for insurance without such restriction. 


It may very well be that the result sought, i. e., limitation of the opera- 
tion of the car either by the insured personally, or by such other (as are 
referred to above and described in the indorsement) only when the insured 
is in the car, would not in and of itself violate the statute. That clause does 
not seem to have for its ostensible purpose a limitation of defendant's liability 
contrary to statute. What the real purpose of that and other clauses was 
may be found from the position taken in this action that liability was limited 
by the contract of insurance. The clauses referred to are: 

The Second Clause in the More Automobiles than Operators Indorsement, 
supra; 

New York State indorsement, subdivision C, reading as follows: “(c) It is 
further provided that the assured or any other person covered by the policy 
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shall reimburse the Company for payments made on account of any accident, 
claim or suit involving a breach of the terms, provisions or conditions of the 
policy, which payments the Company would not have been obligated to make 
under the provisions of the policy independently of this endorsement or of 
the provisions of said article.” 

And Financial Responsibility Laws Indorsement Nonresident Coverage: 
“The terms of the policy shall remain in full force and effect and be binding 
between the Company and the assured. If, however, the assured or any other 
person covered by the policy violates any of the terms or conditions of the 
policy and the Company shall be obligated to pay and shall pay a loss here- 
under which it would not have paid but for the requirements of such law and 
this endorsement, then the assured or any such person shall reimburse the 
Company to the extent of such loss.” 

These appear to manifest an attempt to circumvent the prohibition of the 
statute. Any violation or attempt is met, however, by the further proviston 
that such policy shall be held valid and deemed to include the provisions of 
the statute. 

[1] Insurance is a contract of indemnity generally for the benefit of the 
insured and those in privity with him The statute upon the grounds of sound 
public policy extends the indemnity against liability arising from the negligent 
operation of automobiles to and for the benefit of persons injured. 

[2] The policy brings into being a fund to pay the damages which may 
be awarded. In the very act of creation, the clauses referred to seek to trans- 
fer the liability imposed by the statute upon the company back to the insured, 
and thus deaden the vitality of the contract and destroy it as the indemnity 
to the insured required under the spirit if not the letter of the statute. The 
statute resuscitates the indemnity at least for the benefit of the injured. 

That the insurance company at the time the policy was written and 
renewed with the attached indorsements did not do more in its own mind than 
merely question the possibility of escaping liability under the statute appears 
from the three clauses referred to above. If the company was sure of the 
position now asserted of no liability beyond $5,000, there was no reason to 
provide for reimbursement from the assured beyond that amount. That the 
minds of the parties to the policy met upon the assumption of liability by the 
defendant company to and for the benefit of an injured party such as are 
the plaintiffs here, is conclusively established by other clauses of the “Indorse- 
ment—New York State,” which reads as follows: 

“Indorsement—New York State. 

“Pursuant to the requirements of Chapters 639 and 534 of the Laws of 
1924, State of New York, the insurance provided by this policy against liability 
for personal injuries or death shall cover the liability of the owner of the 
motor vehicle therein described for negligence in its operation, in the business 
of such owner or otherwise, by any person legally using or operating the same 
with his permission, express or implied, to the extent that liability is imposed 
upon him by said laws.” 

From this it would appear that the defendant has expressly brought the 
policy within the provisions of the statute. 


3] In respect of the father’s claim for loss of services, the defendant 
urges that such a loss is, by the terms of the policy, to wit, bodily injuries, 
txpressly excluded from the coverage thereunder, relying upon Brustein v. 
New Amsterdam Casualty Company, supra. An examination of the policy 
and the application attached thereto, and the several indorsements thereon, 
discloses that the words “bodily injuries’ and “personal injuries” are used, 
and appear in different places, to describe the loss insured against. These 
words have different meanings; they are not synonymous. “Personal injuries” 
includes loss of services, while “bodily injuries” does not. Brustein v. New 
Amsterdam Casualty Company, Psota v. Long Island R. Co., 246 N. Y. 388, 
159 N. E. 180, 62 A. L. R. 1163; section 37-a, General Construction Law. 

_ Clause A of the application for insurance reads as follows: “A. Applica- 
ion is made for combined automobile insurance to be issued severally by the 
tna Life Insurance Company and the A&tna Casualty and Surety Company 
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against the following risks as the same are defined in said companies’ policies, 
subject to the general conditions imprinted upon the reverse hereof and to 
all special conditions contained in or endorsed by said policies and to amounts 
not exceeding the amounts of insurance herein specified as follows: 

In the schedule of clauses immediately following the above, clause 5 reads 
as follows: “(5) Liability for Personal Injury. Limit one person $5,000; limit 
one accident $10,000.” 

The main portion of the policy of the company contains the following: 

In consideration of the declarations in the application, a copy of which is 
attached and made part hereof, and of the premium provided in said application, 
the AZtna Life Insurance Company, hereafter called the company, does hereby 
insure the assured named herein * * * against the following risks: 

“Clause 5—Liability for Personal Injuries, Loss and/or Expense Resulting 
From Claims upon the assured on account of bodily injuries and/or death acci- 
dentally suffered or alleged to have been suffered by any person * * * by reason 
of ownership or operation of the described automobile provided the company’s 
liability for loss on account of an accident resulting in bodily injuries and/or 
death to one person is limited to the sum stated in Clause 5 of Paragraph A 
of said application, subject to the same limit for each person, the total liability 
for loss on account of any one accident is limited to the sum stated in Clause 5 
of said Paragraph A.” 

Under the special conditions the following appears: 

“Cost of Defense and Interest. (a) In addition to the limits of liability on 
account of claims for injuries to persons, the company shall also pay the expense 
of litigation,” ete. 

In paragraph 7 of the “General Conditions” it is stated: 

“vii. Claims and Suits Against Insured. Upon the occurrence of an accident 
covered hereby and involving personal injuries and/or death * * * the assured 
shall give immediate written notice thereof * * * to the company or its duly 
authorized agent.” 

In the renewal certificate in the schedule set out immediately following the 
consideration clause, the limits of liability clause number 5 is as follows: 

“Liability for Personal Injury. Limit one person $5,000; 

“Limit one accident $10,000.” 

In the “Change in Limits Indorsement” the coverage shown in clause 5 is 
“Liability for * * * Limit one person $10,000; Personal injury limited to one 
accident $20,000.” 

In the Financial Responsibility Laws Indorsement Nonresident Coverage it 1s 
stated that: “This amendment shall apply only to the hazards of liability for 
personal injuries or death or liability for property damage covered by this 
policy. * * *” 

In the New York State Indorsement by which the policy was amended to 
conform with the requirements of the Vehicle & Traffic Law the following is 
stated: “The policy to which this endorsement is attached is amended to conform 
with the requirements of * * * of the Vehicle & Traffic Law * * * of the State 
of New York * * * as respects any liability for bodily injuries or death. * * * ” 


And further on it provdies: “Pursuant to the requirements of Chapters 639 
and 534 of the Laws of 1925 the insurance provided by this policy against liability 
for personal injuries or death shall cover. * * * ” 

In Halsted v. Globe Indemnity Company, 258 N. Y. 176, at pages 179, 180, 
179 N. E. 376, 377, the court, in determining the question whether a transfer 
from certain heirs to a corporation formed by them to take over the property 
was a “sale” of property within the meaning of a clause in a lease and in a bond 
given as security for its faithful performance, providing that the bond shall be 
canceled upon the sale of property and the surety thereby released, held that the 
words “sale” and “transfer” are not synonymous. The word “sale” was held 
to be a technical term which had been defined. In the course of the opinion the 
court stated: “In construing any contract we are not confined to strict meanings 
of legal terms. The intention of the parties must be sought for in the language 
used. To understand the language we may put ourselves in their place and 
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discern if possible the objects they had in view and the motives which dictated 
their choice of words.” 

(4, 5] The intention of the parties is primarily to be sought in the language 
of the instrument and in this case is to be ascertained from the words of the 
contract alone. It is well settled that a policy or contract of insurance is to be 
construed liberally in favor of the insured and strictly as against the company. 
The contract was written or prepared by the company. The insured had no voice 
in the selection or arrangement of the words employed. It is to be assumed 
that the language of the contract was deliberately selected by defendant. There- 
fore, the ambiguity or uncertainty therein rests with it. Considering and con- 
struing the contract as a whole, it would appear that while it may have been 
the intention of defendant to limit the recovery to “bodily injuries” and not to 
include all injuries to persons, or personal injuries, the language employed is not 
sufficiently plain and clear to express such intent. While the term “bodily injury” 
does not include all injuries to persons, or personal injuries, as the term is defined, 
it is apparent that the term “personal injuries” in its broadest sense comprehends 
bodily injuries. 

In Janneck v. Metropolitan Life Ins. Co., 162 N. Y. 574, 577, 57 N. E. 182, 
183, Werner, J., writing for the court, stated: “Insurance contracts, above all 
others, should be clear and explicit in their terms. They should not be couched 
in language as to the construction of which lawyers and courts may honestly 
differ. In a word, they should be so plain and unambiguous that men of 
average intelligence who invest in these contracts may know and understand their 
meaning and import.” 

Applying that test and the rules of construction hereinbefore stated, it follows 
that the plaintiffs must prevail. Accordingly, the plaintiffs are entitled to sum- 
mary judgment in the following amounts: (1) As to the plaintiff George M. 
Bakker, an infant, etc., $10,172.35 and interest from March 1, 1933; (2) as to the 
plaintiff Simon Bakker, $4,000 and interest to be computed from March 1, 1933. 
Motion for summary judgment is granted. Settle order. (Italics mine.) 


OHIO CASUALTY INS. CO. v. GOODMAN. No. 22610. 
Supreme Court of Oklahoma. Oct. 11, 1932. 
Rehearing Denied June 6, 1933. 

Second Petition for Rehearing Denied June 13, 1933. 


22 Pacific Reporter (2d) 997. 
INSURANCE. 

Where owner permitted third person to use automobile for latter’s pleasure 
and while so using automobile, third person injured another, insurer under 
automobile liability policy held not liable in garnishment proceeding based on 
judgment obtained against third person. 

(For other cases, see Insurance, Dec. Dig. § 435.) 


Syllabus by the Court. 
1. In an insurance policy covering an automobile having a rider as follows: 
“In consideration of the premium paid, it is understood and agreed with the 
named assured and the company that some of the cars covered by this policy are 
owned and controlled by officers and employees of the named assured. 


“It is also understood and agreed between the company and the named 
assured that, notwithstanding the terms and conditions stated in the policy to the 
contrary, this policy shall protect the interest of the car owner in the same 
manner and to the same extent that it protects the interest of the named assured.” 


And the following extended coverage clause: “Extended coverage: (6) That 
any insurance granted under Section II hereof shall, in addition to the named 
assured herein, inure to the benefit of any person, except chauffeurs and domestic 
servants, lawfully operating the automobiles described in Statement II of the 
Schedule of Statements, as well as to the benefit of any person, firm or corporation 
legally responsible for the operation of said automobiles, but only while said 
automboiles are being used with the express or implied consent of the assured 
named in the policy, or of an adult member of said assured’s household, for the 
purpose specified in Statement IV of the Schedule of Statements.” 
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Held, that such coverage clause does not apply to the owner of the car, and 
where the owner of the car permits a third person to take said car for the 
pleasure of said third person and such person injures another, the insurance 
company is not liable in a garnishment proceeding to the taker of said car by 
reason of the judgment obtained against him arising out of an accident in the use 
of said car for his own pleasure. 

2. Record examined, and held, cause reversed and remanded, with instructions 
to dismiss plaintiff's cause of action. 

Appeal from District Court, Oklahoma County; Wyley Jones, Judge. 

Action by Esther E. Goodman against the M. H. Stephens Produce Company 
and others, wherein plaintiff recovered a judgment against the defendant K 
Rutledge, and instituted garnishment proceedings against the Ohio Casualt\ 
Insurance Company. From the judgment rendered, the garnishee defendant 
appeals. 

Reversed, and cause remanded with instructions. 

Billups & Billups, of Oklahoma City, for plaintiff in error. 

William M. Franklin, of Oklahoma City, for defendant in error. 

McNEILL, Justice. 

It appears that the defendant in error instituted suit in the district court of 
Oklahoma county against M. H. Stephens Produce Company, a corporation, Jesse 
C. Deaver, and K. Rutledge to recover damages alleged to have been sustained 
by her in an automobile accident in which K. Rutledge was operating the auto- 
mobile of said Deaver, and in said action recovered a judgment against K. 
Rutledge in the sum of $800. The action was dismissed as to the M. H. Stephens 
Produce Company and Jesse C. Deaver. This judgment became final. No appeal 
was taken therefrom. On May 15, 1929, the plaintiff Goodman filed an aftidavit 
and petition for garnishment in the district court of Oklahoma county wherein 
the Ohio Casualty Company, a corporation, the plaintiff in error, was made 
garnishee. Said plaintiff alleged the recovery of said judgment; that the same 
had not been paid; that execution had been issued thereon and returned unsatisfied ; 
that the Ohio Casualty Insurance Company, a corporation, did, on the 2d day 
of November, 1927, which was prior to the recovery of said judgment and the 
accident in question, issue a policy of insurance in favor of M. H. Stephens 
Produce Company a corporation; that by the terms of the rider attached to said 
policy said garnishee was liable to K. Rutledge; and that by reason of said 
liability to said Rutledge the said garnishee was subject to garnishment in the 
amount of said garnishee judgment recovered by plaintiff against said Rutledge. 

It is not disputed that said Deaver was the owner of the car, and that Rut- 
ledge, his stepson, caused the accident in question. Deaver was asleep at. the 
time Rutledge took the car and had not given him permission to use it on this 
particular occasion. It appears that Rutledge had driven the car for a long 
period of time and had the keys to the car and apparently had the consent of 
Deaver to use the car whenever he desired. This case must be determined from 
the rider or indorsement and the force and effect of section 6 of the policy 
providing for extended coverage. The rider is as follows: 

“In consideration of the premium paid, it is understood and agreed with the 
named assured and the company that some of the cars covered by this policy are 
owned and controlled by officers and employees of the named assured. 

“It is also understood and agreed between the company and the named assured, 
that notwithstanding the terms and conditions stated in the policy to the contrary, 
this policy shall protect the interest of the car owner in the same manner and 
to the seme extent that it protects the interest of the named assured.” 

The extended coverage clause is as follows: “Extended Coverage: (6) ‘That 
any insurance granted under Section II, hereof, shall, in addition to the named 
assured herein, inure to the benefit of any person, except chauffeurs and domestic 
servants, lawfully operating the automobiles described in Statement II, of the 
Schedule of Statements, as well as to the benefit of any person, firm or cor- 
poration legally responsible for the operation of said automobiles, but only while 
said automobiles are being used with the express or implied consent of the assured 
named in the policy, or of an adult member of said assured’s household, for the 
purpose specified in Statement IV of the Schedule of Statements.” 














































Auto] Ringo v. Automobile Ins. Co. of Hartford, Conn. 751 


\s we interpret this policy, the provisions as found in the rider protect the 
interest of the car owner to the same extent that it protects the interests of 
the named assured. The named assured in the policy is the M. H. Stephens 
Produce Company. The owner of the car is J. C. Deaver. The car was insured 
for both business and pleasure. Rutledge was on no business or mission for 
Deaver at the time of the accident, but on a private trip of his own. There is 
nothing in the rider or indorsement whereby under the facts in this case that 
the garnishee would be liable on account of any tort committed by Rutledge. 

We consider the extended coverage clause which provides, among other 
things, that any insurance granted under said section II, being the rider or 
indorsement, shall in addition to the named assured herein inure to the benefit 
of any person, etc., lawfully operating the automobile described in statement II 
of the Schedule of Statements, etc., but only while said automobile is being used 
with the express or implied consent of the assured named in the policy, etc. It is 
to be observed that said extended coverage clause does not include the owner of 
the car. Had the parties to the contract desired that this extended coverage which 
permitted the car to be operated by the express or implied consent of the assured 
named in the policy and the owner of the car, it would have been easy to have 
incorporated such provision in said policy. This coverage clause did not apply 
to the owner of the car. Counsel for plaintiff in error have cited no authority 
on this proposition, but have stated in their brief that they are unable to do so 
after an extended search. No applicable authorities have been cited by the 
defendants in error on this question. 

We conclude that the extended coverage clause is not applicable to the owncr 
of the car under the facts and circumstances as revealed by the record. There 
is nothing in the rider attached to the policy or any other provision therein 
whereby the garnishee, the Ohio Casualty Company, is liable to the said Rutledge. 


The cause is reversed and remanded, with instructions to dismiss plaintiff’s 
cause of action. 

Cullison, Swindall, Andrews, and Kornegay, JJ.. concur. 

Lester, C. J., and Clark, V. C. J., not participating. 

Riley and Hefner, JJ., absent. 


RINGO v. AUTOMOBILE INS. CO. OF HARTFORD, CONN. 
Supreme Court of Oregon. 
June 13, 1933. 
22 Pacific Reporter (2d) 887. 
1. INSURANCE. 


Insurer’s disclaimer of liability constituted waiver of statement which 
assured was to furnish after accident. 

(For other cases, see Insurance, Dec. Dig. § 559[1].) 
2. INSURANCE. 


Acts of adjusters and denial of liability on another ground constituted 
waiver of preliminary notice referred to in policy. 

(For other cases, see Insurance, Dec. Dig. §§ 559[1], 561.) 
3. INSURANCE. 


Where assured’s failure to tender required premium ‘payment after acci- 
dent was due to oversight, and insurer was not injured by delay, it could 
not deny liability on automobile collision policy on that ground. 

Policy provided that on the occurrence of the first collision or upset 
which was made the basis of a claim, the assured should make an addi- 
tional premium payment. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

4. INSURANCE. 


Evidence that insured’s automobile left road, plunged into waters of river, 
and sank to bottom thereof showed “collision” with another “object” permitting 
recovery under automobile collision policy. 


(For other cases, see Insurance, Dec. Dig. § 424.) 











752 The Insurance Law Journal, Vol. 81 [Oct., 1933 


5. INSURANCE. 

On insurer’s unsuccessful appeal from adverse judgment under collision policy, 
attorney’s fee of $250 held properly granted. 

Assured in his complaint alleged that $250 was reasonable amount for 
attorney's fee, and this question was submitted to the jury and a verdict 
returned for $162.50. On appeal the assured asked that the reviewing 
court allow him an additional sum of $87.50 as attorney’s fee and the 
request was granted. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Department No. 2. 

Appeal from Circuit Court, Tillamook County; George R. Bagley, Judge. 

Action by Dr. R. E. Ringo against the Automobile Insurance Company of 
Hartford, Conn., to recover on a policy of insurance covering the automobile 
of plaintiff, for damage to the automobile resulting from an alleged collision. 
Judgment for plaintiff, from which defendant appeals. 

Modified and affirmed. 

James Arthur Powers, of Portland (Botts & Ebinger, of Tillamook, and 
Senn & Recken, of Portland, on the brief), for appellant. 

George P. Winslow, of Tillamook, for respondent. 

BAILEY, Justice. 

On Octber 21, 1931, while plaintiff was driving his automobile at the rate of 
approximately thirty miles an hour on the state highway leading from Tillamook 
to Sheridan, and when within about three or four miles of Willamina, the 
accident, which is the basis of this action, occurred. It is explained by the 
plaintiff as follows: 

“Well, we were driving along and just as we approached the bridge, the 
schoolhouse, and glanced over at the bridge, just in order more, guess, to see 
how much time we were making, and the car hit something, I don’t know what 
it was in the road, where it come, the wheel gave a quick jerk, that threw 
the rear end of the car to the left, the car tipped some, then, of course, naturally 
it swung the wheel the other way, and the car skidded right around and went 
across the highway and struck the bank on the right hand side and shot back over 
the bank and into the river, and it went back, I should judge, eighteen feet, 
something like that, from the bank out into the river before it settled down and 
completely stopped.” 

The highway where the accident occurred is close to and parallel with the 
Yamhill river, which is the stream the plaintiff refers to in the foregoing 
testimony. The roadbed was macadamized, covered with oil, smooth, and without 
holes or ruts. The accident happened at about 9:30 o’clock at night during a 
heavy rain storm when driving was extremely difficult. 

Under the usual conditions the water level of the Yambhill river is about 
twenty feet below the roadway at the point where the car left the highway. On 
October 21st the stream was rising fast and after the car came to a stop in the 
river the water “came up over the back of the seats in the car.” 

When plaintiff and his wife reached the shore, and before midnight, they 
gave orders to a garageman at Willamina to recover the car from the river. 
Due to darkness, the rising water, and submerged logs, the automobile remained 
in the river for some fourteen hours, during which time the “working parts 
of the car filled with mud and water, the interior and exterior became water- 
soaked and covered with grease, and the glue in the body of the car dissolved. 
The bumpers and fenders of the automobile also were damaged. 

The defendant was notified at once of the accident and sent its adjusters to 
make an investigation. They gave instructions to the garageman at Willamina 
to “put it [the car] in as good condition as” he could. The garageman did 
some work on the automobile but was unable to “put it back in as good 4 
condition” as it had been before the accident. After this first work was done 
on the car, another adjuster examined it and ordered further work to be done. 

Later the plaintiff received information that the insurance company might 
deny liability, and on October 31, 1931, the attorney for plaintiff wrote a letter to 
the general agents of the defendant in Oregon referring to the investigation 
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made by the adjusters for the defendant and stating that the plaintiff was 
willing to supply the defendant with any information that it might desire. In 
response to this letter these agents replied that the claim had been referred 
to the home office of defendant for its decision. Thereafter one of the adjusters 
for the defendant company left a note or memorandum at plaintiff’s office stating 
that the home office denied all liability on account of plaintiff’s claim, except 
for the damage done to the fenders and bumpers. Plaintiff was unwilling to 
accept the defendant’s interpretation of the policy, and brought this action. 

The insurance policy, dated April 24, 1931, so far as material on this appeal, 
provides as follows: 

“In consideration of, the declarations in the application, copy of which is 
attached and made a part hereof, and of the premium provided in said application, 
The Automobile Insurance Company of Hartford, Connecticut, hereinafter called 
the Company, does hereby insure 

“The Assured named herein, for the term herein specified, against direct loss 
or damage from the perils specifically insured against herein to the automobile 
herein described and the equipment usually attached thereto. * * * 

“Direct loss or damage to the automobile described, caused solely by accidenta! 
collision with another object or by upset, provided: (1) The Company shall not 
be liable for damage to tires, unless other damage occurs to the automobile. * * * 
ment is attached and in consideration of a premium of $43.50 (which is 50% of 

“Subject to all the terms and conditions of the policy to which this endorse- 
ment of $43.50, this policy is extended to cover against loss or damage to the 
the full coverage collision premium under this policy), and the additional pay- 
automobile insured if caused solely by accidental collision or upset. 

“Upon the occurrence of the first collision or upset which is made the basis 
of a claim hereunder, the insured shall pay to the company the additional payment 
applicable to the automobile involved and shall give immediate notice in writing 
of said collision or upset to the company. * * * ” 

The policy also provided that within sixty days after loss or damage, unless 
the time was extended by the company, the insured should render a statement 
to the company regarding the place, time, and cause of the loss or damage. 

The defendant’s first assignment of error is the refusal of the trial court 
to grant its motion for a directed verdict. The reasons advanced in support 
of this assignment are: (1) That no proof of loss was filed; (2) that the 
second half of the premium was not paid immediately after the accident nor was 
it tendered into court; and (3) that the evidence did not show that there had 
been a collision. 

The local agent of the defendant company at Tillamook was notified of the 
accident the next day after it occurred and he, in turn, on the same day, wrote a 
letter to the general agents of the defendant in Oregon, stating that he had been 
notified by telephone of the accident and giving a general account of the same. 
Other correspondence was had between the attorney for the plaintiff and the 
general agents of the defendant in Oregon. 

[1, 2] The home office denied liability before the sixty days for filing certam 
specified prgof had expired. This disclaimer of liability constituted a waiver of 
the statement which the assured was to furnish within sixty days after the 
accident. Meader v. Farmers’ Mutual Fife Relief Ass’n, 137 Or. 111, 1 P.(2d) 
138: Hahn vy. Guardian Assurance Co., 23 Or. 576, 32 P. 683, 37 Am. St. Rep. 709. 
Moreover, the denial of plaintiff’s claim was not based on the neglect of plaintiff 
to notify the defendant of his loss in writing. By basing its refusal on other 
grounds, and because of the acts of its adjusters, the defendant waived the 
preliminary notice referred to in its policy of insurance. 

[3] The policy provided that upon the occurrence of the first collision or upset 
which was made the basis of a claim the insured should make an additionai 
Premium payment of $43.50 to the defendant. This payment was not made or 
tendered until after the defendant had filed its answer, in which it disclaimed 
liability on the ground, among other things, that this balance of the premium had 
not been paid. Thereupon the plaintiff sent defendant a check for $43.50, which 
was kept between three and four weeks and then returned to plaintiff's attorney 
with the statement that the company could not accept the same at that time, 
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“believing it comes too late.” No objection was made to the tender on the 
ground that it was by check rather than currency, and the denial of liability was 
not based upon the fact that this additional payment had not been made. 
Moreover, until the final rejection of the claim by the home office on the ground 
that the policy did not cover the accident, plaintiff and the defendant were 
attempting to effect a settlement, and had they been successful, the question of 
this additional payment would undoubtedly have been taken into consideration in 
arriving at an adjustment. Since failure to tender this payment was apparently 
due to oversight on the part of plaintiff, and the defendant has failed to prove 
that it has been injured by plaintiff’s delay in that respect, this objection is 
without merit. 

[4] The third reason assigned by the defendant in support of its motion for 
a directed verdict is that the policy did not cover accidents ef the nature of the 
one here involved, its contention being that there must be a collision; that the 
damage to the automobile must result therefrom; and that the damage caused 
to this automobile by being plunged into the river and remaining there some 
hours does not come within the coverage of the policy. 

A number of authorities are cited by defendant in support of this contention, 
which we shall discuss briefly. In Wettengel v. United States “Lloyds,” 157 
Wis. 433, 147 N. W. 360, Ann. Cas. 1915A, 626, the automobile accidentally 
ran off the main road and down a “bank of three or four feet into the iver.’ 
The policy there covered damage to the car by being in collision “with any 
other automobile, vehicle or object.” The court held that “the collision must 
have been with another automobile, vehicle or somewhat similar object, ejusdem 
generis,” and that therefore the damage to the automobile was not covered by 
the policy. 

In AStna Casualty & Surety Co. v. Carmel, 87 Fla. 495, 100 So. 802, 803, 35 
A. L. R. 1013, the owner of the car was driving along the beach and suddenly 
the cround “gave way under the car, and 1t went down and stuck” in the «and. 
The court held that the car was not damagec by a coiision within the meaning 
of the policy. 

In Moblad v. Western Indemnity Co., 53 Cal. App. 683, 200 P. 7530, claim 
was m.de tor damages due to the fact that the automobile there involved, in order 
tc avoid striking another car, “swerved to the outer edge cf the roadway, and 
said roadway gave way, causing said automobile to run down an cmbrankment, 
and after leaying said roadway, to overturn, and rol! down the side of a mountain.” 
In disposing of the case the couri remarked that: “The damage to plaintiff's car 
was caused proximately by its turning over on the edge of the road Its subse- 
qient 1e.e.. tf cas and consequent damage were but the oreration of pliysical laws 
set in motron when it turned over on the edge of the road. The proximate and 
only cause of the accident was not a collision, but the upsetting of the automobile.” 
In Great Eastern Casualty Co. v. Solinsky, 150 Tenn. 206, 263 S. \V. 71, 
35 A. L. R. 1007, the driver of the car suddenly applied the brakes, which 
caused the machine to skid, swerve, and reverse its position. “The right rear 
wheel of the automobile collapsed, and the vehicle was precipitated on its right 
side upon the roadbed.” The court held that there was no collision with another 
object, moving or stationary. 

The only other case cited by defendant in support of its contention is Garford 
Motor Truck Co. v. Miller’s National Insurance Co., 230 Ill. App. 622, in which 
a claim was made for damages to an automobile when it struck a hole or 
depression some ten inches deep in the highway. “In our opinion,” the court 
there said, “when a truck or other vehicle wheel comes into contact with some 
uneven or irregular part of the road, whether it be an elevation or a depression, 
resulting in the vehicle being thrown off the road, it does violence to the 
ordinary reasonable meaning of the words to say that it has been in accidental 
collision with an ‘object,’ namely, the uneven spot in the road.” 

A little later, in Bromberg v. Ft. Dearborn Casualty Underwriters, 231 Ail. 
App. 323, the plaintiff brought an action to recover on an insurance policy similar 
to the one involved herein, for damage to his automobile. In that instance the 
driver, while attempting to turn on a slippery pavement backed the rear wheels 
of his car over the edge of the road, causing the car to go over the embankment 
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and down an incline, striking a water main and precipitating the car into a deep 
hole. The court there held that the plaintiff was entitled on his policy. 

Simpson on The Law Relating to Automobile Insurance (2d Ed.) at page 261, 
§ 252, says: “The weight of opinion is that water and land are objects within the 
meaning of the law of accident insurance policies, and an automobile which runs 
into either or both collides with an object:” citing many authorities. 

Sunderlin on Automobile Insurance, at page 354, § 711, remarks: “Water 
and land are objects—physical objects. They are not abstract or imaginary, but 
tangible, visible, concrete, and real, and may be perceived and apprehended by the 
mind. The understanding has knowledge of them. 

“An insured automobile which runs into either water or land collides with 
an ‘object.’ ” 

In Harris v. American Casualty Co., 83 N. J. Law, 641, 85 A. 194, 195, 44 
L. R. A. (N. S.) 70, Ann. Cas. 1914B, 846, the automobile while crossing a bridge 
crashed through the guard rails of the bridge and was precipitated into the 
stream below. The defendant there contended that there was no injury to the 
car occasioned by reason of the collision of the automobile with the guard 
rails; that whatever damage occurred was caused by immersion and by contact 
with the bed of the stream; and that such damage was not covered by the policy 
of insurance. The court stated that: 

“The plaintiff is entitled to recover damages resulting solely from collision with 
any moving or stationary object. Therefore he is entitled to damages (stipulated 
as to amount), unless within the meaning of the policy the moving or stationary 
object must be perpendicular, instead of horizontal. There are no words in the 
policy which limit the meaning of the object to a perpendicular one. * * * 

“Water is certainly an ‘object,’ and it ‘moves,’ and the policy undertakes to 
insure against damage occasioned by collision with a moving object. The liability 
it seems would be within the express terms of the policy.” 

The court then states that, even if there was an ambiguity in the terms of the 
policy, “it is a familiar rule that the words used in a policy of insurance should 
be interpreted most strongly against the insurer where the policy is so framed as 
to leave room for two constructions. * * * Therefore, if there be any doubt as 
to whether moving water or the surface of the land under it, being horizontal 
objects, are within the terms of the policy, which doubt is not conceded to 
exist, still the law governing the construction of the sort of contract under 
consideration comes in aid of the plaintiff's contention, and makes the defendant's 
liability plain.” 

In Power Motor Car Co. v. United States Fire Insurance Co., 69 Mont. 
363, 223 P. 112, 35 A. L. R. 1028, the driver of the car, in order to avoid a 
barricade, turned sharply to the right and off the main highway, and about twenty 
feet therefrom the “automobile ran or dropped” into a ditch and was wrecked. 
The court, after referring to definitions of the words “collision” and “objects,” 
held that the damage to the automobile was within the coveage of the policy. 
In discussing the question before the court, the opinion says: “The policy provides 
for indemnity against damage for accidental collision with an object, but does not 
limit it to a collision on the road or highway, nor is any restriction placed 
upon the kind of object with which the collision occurs; so that any accidental 
collision at any place with an object of any nature would be embraced within its 
provisions. It is agreed that the occurrence in which the automobile was wrecked 
was accidental.” 

In the case of Great American Mutual Indemnity Co. v. Jones, 111 Ohio St. 
84, 144 N. E. 596, 598, 35 A. L. R. 1023, the driver, in attempting to make a 
curve on the highway, overturned the automobile. The policy of insurance 
contained a clause providing for payment of damages occasioned by accidental 
collision with another object, but did not specifically refer to damages caused by 
the car’s upsetting. The court said: 

“It is to be observed that, after covering ‘accidental collision with anothe1 
object, either moving or stationary,’ the company in language selected by itself, 
and employed in the contract proffered to and accepted by the assured, specifically 
excluded ‘ordinary breakage,’ and also provided as follows: ‘Loss or damage 
to any tire due to puncture, cut, gash, blowout, or other ordinary tire trouble, 
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or in any event, loss or damage to any tire unless caused in an accidental 
collision which also causes other loss or damage to the insured automobile, shalj 
not be covered hereby.’ * * * 

“Taking into consideration the entire clause of the policy in question, and 
applying the meaning of the terms ‘collision’ and ‘object’ as they seem to us to 
have been construed by the company itself by the insertion of the exceptions and 
exclusions stated, we are of the opinion that the injury sustained by plaintiff 
was covered by the policy.” 

That part of the policy here under consideration in relation to the additional 
payment to be made by the insured refers thereto as “50% of the full coverage 
collision premium under this policy.” An exception to the liability of the insurer 
is damage to tires unless caused in accidental collision or upset “which also 
causes other loss to the insured automobile.” The court, in referring to similar 
provisions in the case of Wood v. Southern Casualty Co. (Tex. Civ. App.) 270 
S. W. 1055, 1059, in which instance the automobile came into contact with ruts 
in the road, causing the wheels of the car to veer and the driver to lose 
control of the car, and resulting in the automobile’s being overturned and damaged, 
held that the ruts in the roadway were “objects” within the meaning of the policy 
of insurance and that there was a collision. The court further remarked: “We 
think that if the company, in framing its policies, had intended to exclude damages 
occasioned by overturns or collisions with portions of the roadbed, it would 
have written such exceptions into the policy. Furthermore, we think that by its 
statement in the beginning in the wording of the policy, to wit, ‘Complete 
Coverage Form,’ it meant to convey to its patrons the idea that the policy was 
meant to and did cover all such damages as occurred by reason of such accidents 
as are shown in the instant case.” 

Compare, also, St. Paul Fire & Marine Ins. Co. v. American Compounding 
Co., 211 Ala. 593, 100 So. 904, 35 A. L. R. 1018; Pred v. Employers’ Indemnity 
Corporation, 112 Neb. 161, 198 N. W. 864, 35 A. L. R. 1003; Lepman v. Employers 
Assurance Corporation, 170 Ill. App. 379; Southern Casualty Co. v. Johnson, 24 
Ariz. 221, 207 P. 987; Universal Service Co. vy. American Insurance Co., 213 
Mich. 523, 181 N. W. 1007, 14 A. L. R. 183; Polstein v. Pacific Fire Insurance 
Co., 122 Misc. 194, 203 N. Y. S. 362. 

The authorities are not in entire harmony on the question of what constitutes 
a collision. The defendant, inasmuch as it was engaged in the business ot 
writing insurance policies on automobiles covering collisions, undoubtedly knew 
of the various interpretations placed upon similar provisions, and, had it intended 
to limit the extent of such coverage, it could easily have done so. 

There was, within the meaning of the policy, a direct loss or damage to 
plaintiff's automobile caused solely by accidental collision with another object. 
Plaintiff testified positively that the car, while being driven along the highway, 
struck some object other than the roadbed. Even disregarding this evidence, 
the proof is that the car plunged into the waters of the Yamhill river and sank 
to the bottom of that stream. The incident of coming into contact with the 
water and the bed of the stream constituted a collision with another object. 

At the close of the testimony the defendant moved for a directed verdict, 
which motion was denied by the court. Thereupon the court instructed the jury 
to return a verdict in favor of the plaintiff and to assess the amount of his 
damages. The defendant contends that the question of whether or not there was 
a collision should have been submitted to the jury. What we have already said 
disposes of this question adversely to defendant’s contention. 

[5] The plaintiff in his complaint alleges that $250 is a reasonable amount 
to be allowed him as attorney’s fees. This question was submitted to the jury 
and a verdict returned in the sum of $162.50. Plaintiff now asks that we allow 
him an additional sum of $87.50 as attorney’s fee in this court. Under the 
authority of Spicer v. Benefit Ass’n of Railway Employees (Or.) 21 P.(2d) 187, 
plaintiff's request is granted. 


With the above modification, the judgment appealed from is affirmed. 
Rossman, Bean, and Campbell, JJ., concur. 
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CREECH v. MASSACHUSETTS BONDING & INS. CO. 
Supreme Court of Appeals of Virginia. June 15, 1933. 
169 Southeastern Reporter 545. 
1. INSURANCE. 


Provision in liability policy that no person should be deemed company’s 
agent unless authorized in writing by one of specified officers was for com- 
pany’s benefit and could be waived by it. 

(For other cases, see Insurance, Dec. Dig. § 77.) 

2. INSURANCE. 

Liability insurance company is estopped from denying that certain person 
is its agent where it knowingly causes or permits him so to act as to justify 
third persons in believing he is company’s agent. 

(For other cases, see Insurance, Dec. Dig. § 77.) 

4. INSURANCE. 


Where liability insurer habitually accepted applications from another com- 
pany's agent, stamped such person’s name on policy as agent, which also 
appeared on identification card issued to insured, and billed such person for 
premiums on policies procured by him, He was company’s agent, not insured’s 
so that his knowledge was chargeable to insurer. 

(For other cases, see Insurance, Dec. Dig. § 378[2].) 

Error to Law and Chancery Court of City of Norfolk. 

Action by R. O. Creech in his own behalf and in behalf of a judgment credi- 
tor against the Massachusetts Bonding & Insurance Company. Judgment for de- 
fendant, and plaintiff brings error. 

Reversed and remanded. 

Argued before Campbell, C. J., and Holt, Epes, Hudgins, Gregory, Browning, 
and Chinn, JJ. 

R. A. Cordell and Michael Cooper, both of Norfolk, for plaintiff in error. 

Rixey & Rixey, of Norfolk, for defendant in error. 

Hupcins, Justice. 

Plaintiff's automobile was, on May 10, 1931, involved in an accident which 
resulted in damage to two other parties, who recovered judgments against him 
for the loss each sustained Plaintiff paid one of the judgments and then 
instituted this action, in his own behalf and in behalf of the other judgment 
creditor, on a liability insurance policy issued by defendant. The trial court 
sustained defendant’s motion to strike all the evidence from the consideration of 
the jury and entered judgment for defendant. This writ of error brings under 
review one question, Was the trial court correct in sustaining that motion? 

The ground upon which defendant relies to escape lability under the pro- 
visions of its policy is paragraph 11 set forth in the policy under “Schedule 
of Statements” thus: 

“No similar insurance has been cancelled by any company or declined for 
renewal during the past three years, except as herein stated: No exceptions.” 


It is conceded that at the time the policy was issued plaintiff did not make 
the above statement, nor did he know that a similar insurance policy on his 
automobile had been canceled. The testimony is that the statement was made 
by T. S. Machen, who knew it was false when made. There was other testimony 
tending to prove that the statement was material to the risk. The decision of 
the case turns on the question whether Machen was agent of the insured or 
the insurer. 

The defendant company contends that when Machen obtained the policy 
for plaintiff he was not its agent but plaintiff’s. To support this contention the 
case of Travelers’ Ins. Co. v. Thorne (C. C. A.) 180 F. 82, 38 L. R. A. (N. S.) 
626, is cited, where it is held that an insurance agent who obtained information 
regarding plaintiff from an old insurance policy and procured insurance from 
a company not represented by him, was acting as agent of the insured and not 
of the insurer, and that knowledge to such agent of the falsity of the statements 
made in the application was not knowledge to the company. It is interesting 
to note that the same insured, on the same facts, recovered against another 
company in the state court. See Thorne v. Casualty Co., 106 Me. 274, 76 A. 1106. 
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The courts in the different jurisdictions are not in accord on the question, 
and in many jurisdictions it is determined by statute. But even in the case 
first cited there were only two acts of the insurance company which tended to 
show that the insurance agent was acting for it, i. e., the acceptance of the 
application and the giving of the policy to the agent for delivery to the insured. 
This the court held to be insufficient to constitute the broker agent of the 
insurance company. 

The facts in the case at bar are clearly distinguishable from those in the 
Thorne Case. Here the plaintiff, a shoemaker, had had practically no exper- 
rence with insurance companies writing liability policies and hardly knew one 
company from another. He knew T. S. Machen, who in the name of T. S. 
Machen & Co., Inc., was engaged in the real estate insurance business and was 
the duly authorized agent of Aftna Casualty & Surety Company. Machen had 
on several occasions prior to March 3, 1931, solicited plaintiff to purchase 
indemnity insurance on his automobile in the company represented by him. 
On that day plaintiff agreed to purchase the insurance and to pay the premium 
in installments. Machen obtained all the necessary information and in the 
office of E. G. Farley, special agent for the A&tna Company, caused blanks in 
the policy to be filled in triplicate and countersigned the policy ,as agent. 
Whether he actually delivered the policy to plaintiff is in dispute. A copy of 
the blanks so filled with information regarding plaintiff was retained in Farlev’s 
office and 2 copy sent to the general office of the company in Richmond, Va. 
On March 10th the Richmond office notified Farley to take up for cancellation 
the policy prepared for plaintiff. This request was communicated to Machen, 
who on March 13. 1931, went to the office of R. Lee Page, an authorized agent 
of Massachusetts Bonding & Insurance Company, obtained the policy on which 
this action is based, and on either that day or the next delivered it to plaintiff, 
whose account of the transaction is as follows: 

“Mr. Machen came into my shop and said, ‘Well, I have got that policy.’ 
He says, ‘I wrote my limit of insurance with the A2tna Company’ (I think that 
is the name of it, I don’t know just how you spell it), ‘so when I got back to 
the office and looked at my books they showed I had already wrote up my limit 
with that company, so I put you in the Massachusetts.’ I said, ‘Any difference 
in the price?’ he said, ‘No, here is the bill, the same thing, it is just like the 
other.’ I said, ‘If it is just like the other it is all right with me,’ and he thanked 
me and went away somewhere and I made the rest of my payments there at 
the office.” 

Some two months thereafter, to wit, on May 10, 1931, the accident occurred 
out of which this litigation arose. Plaintiff reported the accident to Machen, 
who sent him to the office of R. Lee Page, where again he gave an account of 
the accident. On May 20th the Massachusetts Bonding. & Insurance Company 
wrote to plaintiff asking him to fill in a certain form giving full particulars of 
the accident, but stating in the letter that no action taken by representatives of 
the company in regard to the matter “should * * * be consrued as a waiver of 
said insurance company’s right to deny liability under policy.” 

On the same day, i. e., May 20th, plaintiff paid Machen an installment of $6 
on the premium. On May 22d the Massachusetts Bonding & Insurance Com- 
pany, by its attorneys, wrote plaintiff a letter denying liability on two grounds: 
First, because of the material misrepresentation made in statement No. 11, and, 
second, because they had not received payment of the premium, or any part 
thereof, and asserting that Machen was agent of plaintiff and not of defendant. 


Thereafter plaintiff duly notified the insurance company of the claims made 
and the actions instituted against him for damages arising out of the accident. 
The company continued to deny liability and in due course this action was 
instituted on the policy, with the results above noted. 


Our attention is directed to only two occasions when plaintiff discussed with 
Machen the subject of insurance. One was on March 3, 1931, when Machen 
sought plaintiff for the purpose of selling him liability insurance on his auto- 
mobile in the AStna Company. On that day Machen was the seller and plain- 
tiff the purchaser of insurance in that company. There is not a scintilla of 
evidence which tends in the slightest degree to show that plaintiff constituted 
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Machen his agent to do anyhing. When Machen was informed that his com- 
pany would not carry the insurance on plaintiff's automobile he, without con- 
sulting plaintiff, sought and obtained a policy from the Massachusetts Bonding 
& Insurance Company. When he delivered that policy, he did not inform plain- 
tiff that the insurance which he had sold him in the AXtna Company had been 
canceled, but stated that he had written his limit in that company and for that 
reason was unable to write more with it, adding, “So I put you in the Massa- 
chusetts.” Plaintiff accepted the insurance policy in this company. 

From this evidence, it is clear that there was no express authority given 
by plaintiff to Machen constituting him his agent. The only act from which 
agency may be inferred is acceptance of the policy by plaintiff. 

When these transactions between plaintiff and Machen are _ considered 
along with the transactions between Machen and defendant company, it is 
reasonable and fair to conclude that defendant company constituted Machen 
its agent. This conclusion is based upon: 

(1) The defendant company both prior to and after March 13, 1931, had 
accepted applications for insurance brought to it by T. S. Machen & Co. It 
was so accustomed to accepting this business that it rendered Machen monthly 
statements for the premiums due on insurance contracts written by him for 
R. Lee Page & Co. While Machen was to collect the premium on this particular 
policy in installments, R. Lee Page & Co. extended the credit to Machen for 
the premium. 

(2) When the policy in question was delivered to plaintiff there was 
stamped on it the name “T. S. Machen & Co., Inc., Agents.” While the repre- 
sentative of defendant company stated that he did not authorize Machen to 
place his name on the policy, it was stated in argument that this is the usual 
custom of insurance brokers, and it is permitted by the different companies for 
the convenience of the brokers, so that when the insurance is renewed the 
broker who obtained the business may get the benefit of the renewel, but it 
is also evidence to the policyholder tending to show that the agent whose name 
appears on the policy is the agent of the company and not the agent of the 
insured. 

(3) The defendant company furnished plaintiff a card reading thus: 
“AV-716382 

“Identification Card 
“Massachusetts Bonding & Insurance Company 
Home Office, Boston, Massachusetts 
“Name Roy O. Creech 
“Address 3132 Cottage Toll Rd. Norfolk, Va. 
“tnsurance expires March 13th, 1932 
“Agent T. S. Machen.” 

The defendant contends that notwithstanding that the name of Machen ap- 
pears both on the policy and on the identification card as agent, he is not to be 
deemed the agent of the company because of stipulation K in the policy, reading 
thus : 

“No person shall be deemed an agent of the Company unless such person is 
authorized in writing as such agent by the President, a Vice-President, a Secre- 
tary, or an Assistant Secretary of the Company.” 

[1] This stipulation was put in the policy for the benefit of defendant com- 
pany and it had a right to waive it if it saw fit. It is admitted that the company 
had knowledge of the fact that Machen was putting his name as agent on the 
policies procured by him and it raised no objection thereto. In addition, it is 
conceded that at the time Machen obtained the policy from defendant company, 
the card of identification was filled out and his name placed thereon as agent by 
a representative of the company. On the back of the identification card is found 
the following : 

“Present this card to any agent of the 

“Massachusetts Bonding and Insurance Company 

“The purpose of this card is to place our entire organization at the disposal 
of our Automobile Policy Holders. 

“In case of an automobile accident, our Agent will render every possible , 
assistance. 
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“In case of emergency, Agents are authorizezd to telegraph the Company at 
our expense. 


“T. J. Falvey, President.” 

Defendant company, relying upon that line of cases of which Travelers’ Ins. 
Co. v. Thorne, supra, is typical, contends that the sticker and the card might make 
Machen its agent for the purpose of delivery of the policy or receipt of notice of 
accident, but that in applying for insurance he should be considered as the agent 
of the insured. Here, the representative of defendant had frequently accepted 
business solicited by Machen and at the time he delivered the policy to plaintiff 
he was, with the knowledge of defendant, apparently its duly accredited agent. 
There was no limitation in the identification card or on the face of the policy upon 
which Machen’s name appeared as agent which would tend to put plaintiff upon 
notice that Machen was not the duly authorized agent of defendant company. 

(4) Defendant company practically admits in its brief that it constituted 
Machen its agent for certain purposes, i. e., to deliver the policy, collect the pre- 
mium, and receive notice of accidents. In delivering the policy, Machen concealed 
from plaintiff the fact that the Aftna Company had declined to accept him as an 
insurance risk, but on the contrary, gave him an excuse entirely foreign to the 
real facts, and thus while acting for defendant company induced him to accept 
the policy under a misapprehension of the true situation. It is evident that de- 
fendant on May 20th had received information from some source that there 
might exist grounds for it to escape liability on its policy, so in seeking certain 
information from plaintiff concerning the accident which occurred on May, 10th 
it put him on notice that in seeking to settle the claim it would not be estopped to 
deny liability on the policy. On the same day its agent Machen, with full knowl- 
edge of all the facts and circumstances, accepted from plaintiff part payment on 
the premium for this policy. 

(5) R. Lee Page & Co., the accredited representative of defendant company, 
knew that T. S. Machen was the accredited representative of A®tna Casualty & 
Surety Company, its competitor in writing this class of insurance, and with knowl- 
edge of this fact it seems strange that this company did not seek any information 
as to why Machen did not sell plaintiff insurance in his own company, but blindly 
accepted the policy, and now relies upon the contention that Machen was not its 
agent but the agent of plaintiff. 

[2] An insurance company, as other principals, is estopped from denying that 
a certain person is its agent, where it knowingly causes or permits him so to act 
as to justify third persons of reasonable intelligence in believing that he is the 
company’s agent. 32 C. J. 1059, and cases there cited. 

It will be noted that in this case plaintiff was not required to sign any appli- 
cation for the insurance; that all queries propounded to him were truthfully 
answered: and that he did not know that the statement in paragraph No. 11 was 
false until so informed by defendant company after he had notified it of the acci- 
dent. 

[3, 4] There is no substantial conflict in the facts and circumstances disclosed 
hy the evidence in this case. It is, therefore, a question of law to be decided by 
the court whether T. S. Machen was the agent of defendant company. In our 
opinion, he was such agent and his knowledge is chargeable to defendant com- 
pany. It follows that the trial court erred in sustaining the motion to strike the 
evidence from consideration of the jury. The judgment, therefore, will be re- 
versed and the case remanded for a new trial not in conflict with the views herein 
expressed. 

Reversed and remanded. 

Chinn, J., dissents. 


CARTOS v. HARTFORD ACCIDENT & INDEMNITY CO. 
Supreme Court of Appeals of Virginia. June 15, 1933. 
169 Southeastern Reporter 594. 
4. INSURANCE. 
Amendment of offered instruction to find for plaintiff in action on auto- 
mobile liability insurance policy, if driver was operating automobile with 
insured’s express or implied permission when plaintiff was injured, by adding 
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words, “unless * * * she was being carried for pay or some other consideration,” 
held not error. 

(For other cases, see Insurance, Dec. Dig. § 669[10].) 

5. INSURANCE. 

Instructions to find for defendant in action on automobile liability insur- 
ance policy, if plaintiff promised to pay driver of insured’s automobile for 
taking her on certain trip, or he was carrying her for consideration at time 
of accident, held not erroneous. 

(For other cases, see Insurance, Dec. Dig. § 669[10].) 

6. INSURANCE. 

Phrase, “carrying of passengers for a consideration,” in automobile liability 
insurance policy excluding liability for injuries inflicted while automobile was 
being used for such purpose, means transportation of persons under such con- 
ditions that operator owes them duty of carrier for hire. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

7. INSURANCE 

Meaning of word “passengers” in automobile liability insurance policy, 
excluding liability for injuries inflicted while automobile is being used to carry 
passengers for consideration, held not limited to persons transported in public 
conveyances. 

(For other cases, see Insurance, Dec. Dig. 
$8. INSURANCE. 

Reasonable provisions in insurance policy for excepted risks must be con- 


strued more strictly against insurer than insured, but not so strictly as for- 
feiture clauses. 


§ 435.) 


(For other cases, sec Insurance, Dec. Dig. § 146[3].) 

Gregory and Chinn, jJ., dissenting. 

Error to Law and Chancery Court of City of Norfolk. 

Action by notice of motion for judgment by Mamie C. Cartos against the 


Hartford Accident & Indemnity Company. . Judgment for defendant, and plain- 
tiff brings error. 


Affirmed. 


Argued before Holt, Epes, Hudgins, Gregory, Browning, and Chinn, JJ. 

Q. C. Davis, Jr., and Herman A. Sacks, both of Norfolk, for plaintiff in error. 

Rixey & Rixey, of Nortolk, tor defendant in error. 

Epes, Justice. 

This is an action (instituted by notice of motion for judgment) brought by 
Mrs. Mamie C. Cartos against Hartford Accident & Indemnity Company on 
an automobile liability insurance policy issued by the defendant, which contains 
the provision required by Acts 1924, c. 339, p. 504 (section 4326a, Michie’s Va. 
Code, 1930). There was a verdict and judgment for the defendant, to which 
judgment a writ of error has been allowed to the plaintiff. 

The policy sued upon was issued to I. N. Rubin, and covered a Ford sedan 
ewned by him, which was involved in an accident in which Mrs. Cartos was 
injured. Some time prior to the accident, this car had been placed by Rubin 
in the possession and keeping of his employee, Willie Johnson (colored), for 
use in delivering circulars for Rubin in Norfolk and its vicinity. Johnson had 
taken Mrs. Cartos and her two children from Norfolk to Suffolk in this car, 
and was bringing them back in it to Norfolk when the accident occurred. On 


this trip Johnson was engaged in a mission of his own, which had no con- 
nection whatever with his employment. 


Mrs. Cartos brought an action against Rubin, as master, and Johnson, as his 
servant, to recover for the injuries received by her, which she alleged had been 
caused by Johnson’s negligent operation of the car. She recovered a judgment 
against Johnson for $3,000, but was cast in her demand against Rubin. Execution 
was issued on the judgment against Johnson and returned unsatisfied. 

She then brought this action to recover under the policy issued to Rubin the 
amount of that judgment. The theory upon which the action is brought is that 
Johnson was driving the car with the permission of Rubin, and that he (Johnson) 
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was therefore insured under the “additional assured” provisions of the policy 
against liability for the injuries received by Mrs. Cartos. 

The insurance company defended on the ground that the car was not 
covered by the policy at the time of the accident, for two reasons: (1) Johnson 
was not driving the car with Rubin’s permission; (2) at the time of the accident, 
the car was being used for “the carrying of passengers for a consideration.” 

The evidence upon the first point is that Rubin had turned this automobile 
over to Johnson to be used by him for business purposes, but had impliediy 
permitted him to use it to some extent, at least, for his private purposes. Were 
this court sitting as a jury, it might not have so found, but there is evidence 
from which a jury might draw the inference that Johnson was using the car 
at the time of the accident with Rubin’s implied permission. There is, however, 
no evidence tending to show that he had his express permission. 

On the second point there is no evidence tending to show that the car had 
been used for “the carrying of passengers for a consideration” on any occasion 
except on the trip on which Mrs. Cartos was injured. As to whether she and 
her children were being carried for a consideration on that occasion, the 
testimony of Mrs. Cartos is in direct conflict with that of Johnson, who was 
introduced as a witness by the insurance company. 

Johnson’s testimony was to this effect: On Friday night before the accident 
Mrs. Cartos asked him if he would take her to Suffolk, and he told her that he 
could not take her in the morning, but could take her “in the afternoon.” On 
Saturday night he went back to the restaurant run by Mrs. Cartos’ husband to 
get a “hot dog,” and she asked him if he could take her Monday evening. He 
told her that he would, and she promised to pay him $2 for taking her there 
and back. On Monday afternoon about 3 o’clock he drove the car around to the 
restaurant, found her and her two little boys dressed up and waiting for him, 
took them to Suffolk, and was bringing them back when the accident occurred 
in which she was injured. He had no other reason for going to Suffolk that 
afternoon, and only went for the purpose of taking Mrs. Cartos, as he had agreed. 
Though she had promised to pay him $2 for the trip, she had not done so. 

Mrs. Cartos’ testimony is this: When Johnson came into the restaurant 
Monday afternoon, she and her children had dressed in preparation for a trip to 
Suffolk. They intended to go into Norfolk on a street car, and take a bus from 
there to Suffolk. Johnson saw them, asked her husband where they were going, 
and was told by him, “Going to Suffolk.” Johnson then said, “I am going to 
Suffolk and I will be glad to take them along.” He took them to her sister’. 
home in Suffolk, and was bringing them back to Norfolk when the accident 
occurred. Neither she nor her husband had any conversation whatever with 
Johnson about paying him anything for carrying her and her children to Suffolk; 
and neither of them promised or expected to pay him, or paid him anything for 
the trip. There is, however, some of her testimony which gives color to Johnson’s 
version of what occurred. é 

The material parts of the policy sued upon read as follows (the italics being 
ours): ‘ 

“Hartford Accident and Indemnity Company * * * (hereinafter called the 
Company) hereby agrees with the assured named in the Declarations forming 
part hereof in respect of bodily injuries or death resulting therefrom, or property 
damage, or damage by collision, accidentally sustained during the term of this 
policy by reason of the ownership or maintenance of any of the automobiles 
described in the Declarations and the use thereof for the purposes therein se! 
out, as follows: 

e * * * * * * * * * * 

“This agreement is subject to the following conditions: 

“Additional Assured. A. This policy is extended to cover as an additional 
assured any person while legally operating any automobile described in the 
Declarations or any person, firm or corporation legally responsible for its opera- 
tion, where the disclosed and actual use of the automobile is for ‘Pleasure and 
Business’ or ‘Commercial’ purposes as defined in Item 8, and the automobile 
is being so used with the permission of the named assured. * * * Provided how- 
ever, (1) that this extension of the policy shall not enure to the benefit of 4 
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garage, automobile repair shop, sales agency or service station, or the proprietors, 
agents or employees thereof; (2) that the insurance under this policy shall be 
available first to the named assured, and the remainder, if any, to other persons 
entitled to benefits hereunder; (3) that the defenses of the company against the 


named assured shall be available to it against any additional assured included 
hereunder. 


‘ * * * * * * : * * * 

“Exclusions. D. This policy shall not cover in respect of any automobile (1) 
while being operated by any person under the age fixed by law, or under the 
age of 16 years in any event, notwithstanding any lower legal age limit for 
automobile operators; (2) while being used in any race or speed contest; (3) while 
being used for towing or propelling a trailer unless such trailer is identified 
and described in the Declarations and additional premium is charged for such 
privilege; (4) while being used for any purpose other than those specified in 
the Declarations, (5) while being used elsewhere than within the limits of the 
United States (exclusive of Alaska, the Hawaiian, Philippine and Virgin Islands 
and Porto Rico) and the Dominion of Canada. 

* * * * 


°K «x * cd >» K 
“Declarations 
* x * * * * *~ * * * * 


“8. The described automobile is and will be used for pleasure and business. 

“If the use is for Pleasure and Business or for Commercial Purposes it shall 
be understood as defined below in (a) and (b) respectively. 

“(a) The term Pleasure and Business Purposes is defined as (1) the pleasure 
and business use of automobile of the private passenger type including those 
which have been altered by the attachment of a small box body, excluding renting, 
the carrying of passengers for a consideration, demonstrating, testing, wholesale 
or retail delivery or the towing of any trailer unless such trailer is identified 
and described herein and additional premium is charged for it.” 

The court gave five instructions, designated as instructions A, 2, 3, 5, and 6. 
Instruction 2 need not be further noticed. Instructions A and 3 read: 

“A. The court instructs the jury that if you believe, from the evidence, that 
at the time Johnson injured the plaintiff he was operating the automobile with 
the express or implied permission of the insured, N. Rubin, mentioned in the 
insurance policy issued by the defendant; that the plaintiff obtained a judgment 
against Johnson for such injuries; that she has been unable to collect on said 
judgment because of Johnson’s insolvency, then you must find for the plaintiff 
and fix her damages at the amount of said judgment, with interest thereon 
from the date thereof, and the costs, unless you believe, from the evidence, that 
at the time she was injured she was being carried for pay or some other 
consideration.” (Italics ours.) 

“3. The court instructs the jury that the burden of proof is upon the plaintiff 
to prove affirmatively by a preponderance of the evidence that the trip from 
Norfolk to Suffolk and return at the time of the accident was being made witl 
the permisison of Mr. Rubin. If, after hearing all the evidcene, you are of 
opinion that the plaintiff has failed te bear this burden of proof, you should find 
for the defendant.” 

Instructions 5 and 6 told the jury it should find for the defendant, if it 
believed from the evidence that Mrs. Cartos “promised to pay Willie Johnson 
for taking her to Suffolk and bringing her back” (No. 5), or that “at the 
time of the accident Willie Johnson was carrying Mrs. Cartos for a consideration” 
(No. 6). 

[1] Instruction 3 was offered by the defendant. It was objected to at the 
time by the plaintiff on this ground, as it is stated in certificate of exception 
No. 3: “The jury, from reading this instruction, may have gotten the impression 
that even though the operator of the automobile had the general permission 
from the owner to use it, that before a recovery could be had in this case the 
plaintiff had to prove, by a preponderance of the evidence, that the operator 
thereof also obtained additional and express permission from the owner to 
make this particular trip from Norfolk to Suffolk and back.” 


The instruction is to be read in connection with instruction A. When_ so 
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read, the assignment of error based upon this objection is without merit. It 
would have been better to have qualified the word “permission” by the adjective 
“implied,” but the court committed no reversible error in giving the instruction 
in the form in which it was given. 

[2] The record does not show that any objections were in fact made to the 
giving of instructions A, 5, and 6 until after the verdict had been rendered and 
judgment entered. The plaintiff in her brief seeks, by statements dehors the 
record, to establish that the objections were made which the court (in its 
certificates of exceptions 2 and 4) states that the plaintiff “claims” were made; 
but the case is here to be heard upon the record and not upon the statements 
of counsel. 

[3-5] Certificate of exception No. 2 sets forth that the plaintiff offered 
instruction A without the words at the end thereof which we have placed in 
italics, but that the court refused to give it in that form and amended it by 
adding the italicized words. It then certifies as follows: 

“Counsel for the plaintiff claim that they objected to the amending of said 
instruction and of the granting thereof as amended, in lieu of Instruction ‘A’ 
as tendered by them, on the ground that one act of making charge for trans- 
porting passengers would not convert the insured automobile from a pleasure car 
to a for-hire car, and they further contend that the court overruled their 
said objection and granted Instruction ‘A’ as amended, and to which action of the 
court in amending said instruction and granting it as amended the plaintiff 
excepted. But the court does not recall the plaintiff making any objection to such 
amendment of Instruction ‘A,’ and if such objection was made, it did not register 
on the court’s mind.” 

Certificate of exception No. 4 contains these statements: 

“Counsel for the plaintiff claim that they objected to the granting of this 
instruction [No. 5] because it was contrary to law and the terms of the policy 
sued on. By that instruction the jury was told that no recovery could be had 11 
the plaintiff promised to pay the operator of the automobile for taking her t 
Suffolk and back, because one act of charging for the transportation of passengers 
did not convert the insured automobile from a private car into a for-hire car.” 

“Counsel for the plaintiff claim that they objected to the granting of this 
instruction [No. 6] on the ground that it is contrary to the law and the terms 
of the policy sued on, for the reason that it told the jury that no recovery could 
be had if the plaintiff paid a consideration to the operator of the car for her 
transportation, for the reason that one act of charging for the transportation of 
passengers did not convert the automobile from a pleasure car into a for-hire car 

“And counsel for the plaintiff further contend that the court overruled their 
objections to the aforementioned instructions 5 and 6, and that they excepted to 
the action of the court in so overruling their objections, but the court does not 
recall any objections being made to the granting of Instructions 5 and 6. And if 
such objections and exceptions were made they did not register on the court's 
mind.” 


These statements by the court are not a sufficient certification by the court 
that the objections which the plaintiff claims to have been made were in facl 
made. But, if the record be construed to certify that they were made, the court 
did not err in so amending instruction A or in giving instruction 5 and 6. 

[6] The policy in express terms excludes from the risks assumed by the 
insurer liability for injuries inflicted by the owner or operator of the car covered, 
while it is rented or is being used for “the carrying of passengers for a considera- 
tion.” This, in the ordinary acceptation of the language of this provision, means 
that no risk is assumed by, the insurer for injuries inflicted by the owner or 
operator of the car while it'is being used for the transportation of persons under 
such conditions that the operator of the car owes to the person who is being 
transported the duty of a person who is carrying another for hire. 

The duty owed by the operator to a person being transported for hire is much 
higher than that owed to a person who is not being transported for hire; and 
the risk assumed by the insurer where a car is being so used is much greater than 
in the case of an automobile which is being used for pleasure and ordinary busi- 
ness purposes. 
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The provision under consideration was doubtless inserted by the insurer to 
exclude such more hazardous risk. It is a reasonable provision both from the 
standpoint of the insurer and the insuring public. Unless this more hazardous 
risk, whcih is an exceptional risk in the case of a car used for pleasure and 
business, is excluded from such policies, every insurer must pay a premium based 
upon the inclusion of such risks, even though he may not intend to, and never 
does, use his car in the more hazardous undertaking. 


The plaintiff cites us to several cases in which, in construing warranties in 
fire insurance policies covering automobiles which are couched in language sim- 
ilar to the italicized words above quoted, the court has held that a single, occa- 
sional, isolated, or casual use of the car for carrying persons for hire or com- 
pensation does not constitute a breach of the warranty which will avoid or work 
a forfeiture of the policy; and that to have such effect the owner or operator 
must have made a business of using the automobile for carrying passengers for 
hire. Crowell v. Maryland, etc., Co., 169 N. C. 35, 85 S. E. 37, Ann. Cas. 1917D, 
50; Commercial Union Assur. Co. v. Hill (Tex. Civ. App.) 167 S. W. 1095, 1096; 
Marks v. Home, etc., Co., 52 App. D. C. 225, 285 F. 959, 961. See, also, Berry 
—— (4th Ed.) 1579, 1580; Huddy, Ency. Auto. Law (9th Ed.) vol. 13-14, 
150-152. 

[7] In Marks v. Home, etc., Co., supra, the court goes so far as to hold that 
such a warranty has no application except where the car is used as a technical 
public carrier of persons. After quoting several definitions of the word “passen- 
gers,” the court says: “From these definitions it is apparent that only those 
persons who are transported from place to place in a public conveyance can 
properly be denominated as passengers. Some of the decisions have held that a 
person may be a passenger, whether or not he pays or contracts to pay a fare. 
* * * * But no authority which we have been able to find, or to which our 
attention has been called, holds that a passenger is one who is carried by any 
conveyance other than that which is held or offered for the use of the public.” 
We do not understand the word passenger to have the limited meaning given to 
it by the court in the Marks Case. 


The cases cited by the plaintiff are clearly distinguishable from the case here 
under consideration. In all three of them the provision under consideration was 
an express promissory warranty that the car would not be used for the forbidden 
purpose. In the Commercial Union Assurance Company Case the policy expressly 
provided that “in the event of violation of any warranty hereunder, this policy 
shall immediately become null and void,” and a similar provision seems to have 
been contained in the policy under consideration in the Marks Case. Whether such 
express provision for forfeiture appeared in the Crowell Case does not appear. 
In the Crowell Case the warranty was that the car “will not be rented or used 
for passenger service ‘ef any kind for hire.” (Italics ours.) This conveys the idea 
of a service held out to the public. It may be that the provisions under considera- 
tion in the Marks Case also used the expression “passenger service.” In all three 
cases the forbidden use had ceased before. the car was burned; and it was being 
sought to have the policy declared forfeited for a breach of the promissory war- 
ranty because of a prior prohibited use of the car which had no connection what- 
ever with the destruction of it. In the instant case we are not concerned with a 
provision for a forfeiture, but with provisions excepting from the risk assumed 
under the policy liabilities incurred by the operator while the car is being used 
for a specific purpose. 


[8] Forfeitures are never favored either at law or in equity, and provisions 
for a forfeiture are strictly construed against the party for whose benefit they are 
inserted. It is said in Lusk v. American Cent Ins. Co., 80 W. Va. 39, 43, 91 S. E. 
1078, 1079: “Courts look with disfavor upon attempts by insurers to evade lia- 
bility by reliance upon forfeiture, and such a defense will not be permitted to 
defeat a just cause of action if there be reasonable ground on which to predicate 
a waiver of the forfeiture asserted.” In such cases they have also shown astute- 
ness so to construe clauses providing for a forfeiture, as to prevent a forfeiture 
whenever the language used may, by strict construction, be construed so as not to 
cover the acts upon which the forfeiture is claimed. For these reasons construc- 
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tions given to language in clauses providing for forfeitures cannot properly be 
blindly followed as precedents in the construction of the same or similar language 
where not used in a forfeiture provision. Reasonable provisions in an insurance 
policy for excepted risks are subject to the rule that the language used in an 
insurance policy is to be construed more strictly against the insurer than against 
the insured; but such provisions are not subject to the same stringent and search- 
ing rules of strictness of construction that are often applied to forfeiture clauses 
for the avowed purpose of avoiding the application of a forfeiture. 

It may well be, as is suggested in Indemnity Ins. Co. of North America y. 
Lee, 232 Ky. 556, 24 S.W.(2d) 278, that, where persons who are guests in an 
automobile, or are engaged in a joint venture with the owner or operator of the 
car, put gas in the car or contribute to the cost of purchasing gas for the trip 
which they are making, the owner or operator of the car is not carrying passen- 
gers for a consideration within the meaning of the exception here under con- 
sideration. But, wherever the facts are such that the operator of the car has cast 
upon him the duties and high degree of care that a person carrying another for 
compensation owes to the person so carried, the risk of liability for injuries 
arising from the negligence of the operator is excepted from the coverage by the 
provisions here under consideration. See in this connection Juszkiewicz v. New 
Jersey, etc., Ins. Co., 210 App. Div. 675, 206 N. Y. S. 566; Bloom y. Ohio Farmers’ 
Ins. Co., 255 Mass. 528, 152 N. E. 345. See, also, Elder v. Fed. Ins. Co., 213 Mass 
389, 100 N. E. 655. 

We find no error in the judgment of the trial court, and it will be affirmed. 

Affirmed. 

Gregory and Chinn, JJ., dissenting. 


BOHNSACK v. HUSON-ZIEGLER CO., Inc., et al. 
Supreme Court of Wisconsin. June 6, 1933. 
248 Northwestern Reporter 764. 
1. MASTER AND SERVANT. 

If employee’s work creates necessity for travel, he is in “course of employ- 
ment” though he is serving at same time some purpose of his own. 

[Ed. Note——For other definitions of “Course of Employment,” see Words & 
Phrases. ] 

(For other cases, see Master and Servant, Dec. Dig. § 302[1].) 

2. MASTER AND SERVANT. 

Where employee’s work had no part in creating necessity for travel, and jour- 
ney would have gone forward though business errand had been dropped and 
would have been cancelled upon failure of private purpose, though the business er- 
rand was undone, both travel and risk were personal. 

(For other cases, see Master and Servant, Dec. Dig. § 302[6].) 

3. AUTOMOBILES. 

Grocers were not liable to one injured through negligent operation of truck 
by delivery boy on way from noonday meal at home back to store, though before 
eating he had taken one of his employers to employer’s home. 

(For other cases, see Automobiles, Dec. Dig. § 193[10].) 

4. INSURANCE. ¥ 

Automobile insurer was not liable for negligent injury of another by delivery 
boy using employer’s truck for own purposes, where truck was insured only for 
commercial use in insured’s business. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

_ Appeal from a judgment of the Circuit Court for Sheboygan County ; Edward 
Voigt, Circuit Judge. 

Action by Peter Bohnsack against Huson-Ziegler Company, Incorporated, and 
others. _ From judgment for defendants on directed verdict, plaintiff appeals.— 
[By Editorial Staff.] 

Affirmed. . 

Plaintiff complains of injuries sustained in an automobile collision between 
the car owned by Huson-Ziegler Company, Inc., which, at the time, was driven by 
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Ervin Le Mahieu, and the truck upon which plaintiff was riding. The collision oc- 
curred September 6, 1930. This action was begun February 19, 1932. The court 
directed a verdict, and from a judgment entered accordingly in favor of defendant 
November 16, 1932, dismissing plaintiff’s complaint, plaintiff appeals. 

Buchen & Federer, of Sheboygan, for appellant. 


Oscar L. Wolters, of Sheboygan, and J. H. Regan, of Milwaukee, for re- 
spondents. 


FAIRCHILD, Justice. 


A truck owned by respondent Huson-Ziegler Company was being driven by 
Ervin Le Mahieu at the time the appellant sustained his injuries. The circum- 
stances under which the truck was in Le Mahieu’s custody determine whether or 


not the appellant can hold respondent responsible for the damages appellant sus- 
tained. 


Respondent Huson-Ziegler Company, Inc., conducts a grocery store in Ply- 
mouth, Wis., and Le Mahieu acted as its delivery boy. The appellant, an em- 
ployee of the city of Plymouth, in the course of his employment was at the time 
of his injury being taken to a place where he was to work. Le Mahieu was return- 
ing to the store of his employer from his home, where he had driven with the truck 
for the purpose of eating his noon-day meal. The question at issue is: Was Le 
Mahieu transacting business for his employer? Can it be said, under the circum- 
stances to be detailed, that Le Mahieu was at the time doing any act or thing 
within the scope of his employment or for the benefit of his employer? The tes- 
timony shows that Le Mahieu left the store between 12 and 12:30 o’clock for the 
purpose of going to his home for dinner. When he drove away from the store he 
was accompanied by Mr. Ziegler, the president of the employer company, who was 
going to his own home for dinner. The practice of Le Mahieu’s using the ma- 
chine to go to his dinner and return to the store existed to such an extent that 
there can be no question but that the employer permited such use when it seemed 
to suit the convenience of Le Mahieu. We do not consider the fact of any de- 
termining value that Mr. Ziegler carried with him some merchandise which he 
was taking home, for after leaving Ziegler at his home between Main street and 
Western avenue on Pleasant street, Le Mahieu had no orders for deliveries and 
no purpose for which he was using the truck except for his own convenience. 
Thereafter he drove in a direction away from his employer’s place of business a 
half a block north to Western avenue, a block west to Factory street, a block 
northerly to Schwartz street, and then a distance of more than two blocks to a 
street or road where he turned again in a northerly direction and drove for more 
than a block, turned then to the east crossing the railroad tracks and traveling a 
considerable distance to Milwaukee street, where, he testified, he turned to the 
south driving several blocks to Forest street, turning thence on Forest street to 
the east and driving to his home, which was between Smith street and Stafford 
street. After eating his dinner he started to return to the store, going south on 


Stafford street. The collision occurred at the corner where Stafford intersects 
Elizabeth street. 


{1, 2] The practice of the Huson-Ziegler Company was to have two deliveries 
in the morning and two in the afternoon. These were in charge of Le Mahieu. 
On the day in question the two morning deliveries had been completed and he was 
at the store when the time arrived for him to go to his dinner, so that under the 
contract of employment there was nothing to do except to attend to his own af- 
fairs until 1 o’clock. The fact is, as testified to by Le Mahieu, that he always com- 
pleted his deliveries before going to dinner and that his noon hour was not inter- 
fered with. The rule recognized in this state as governing in cases of this kind 
was discussed in the recent case of Barragar v. Ind. Com., 205 Wis. 550, 238 N. W. 
368, 78 A. L. R. 679, and in that case the following statement of the rule from 
Marks’ Dependents v. Gray, 251 N. Y. 90, 167 N. E. 181, 183, was approved: “Tf 
the work of the employee creates the necessity for travel, he is in the course of 
his employment, though he is serving at the same time some purpose of his own. 
* * * Tf however, the work has had no part in creating the necessity for travel, 
if the journey would have gone forward though the business errand had been 
dropped, and would have been canceled upon failure of the private purpose, 
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though the business errand was undone, the travel is then personal, and personal 
the risk.” 

[3] With this standard in mind the recital of the facts concerning this noonday 
trip of Le Mahieu compels the conclusion reached by the trial court. It is apparent 
that the journey would have gone forward if the ‘officer of the employing corpora- 
tion had not ridden as far as his home with the driver who was. at the time on 
his way to his dinner. Certainly the use of the machine, after Ziegler had dis- 
mounted, was in the business of or for the purpose of the driver. It cannot be 
said that Le Mahieu was then engaged in any business for his employer, and con- 
sequently the employer is not liable for any negligent acts of which the employee 
may have been guilty while so devoting his time to his own purpose. This result 
is supported by the doctrine of the cases of Geldnich v. Burg, 202 Wis. 209, 231 
N. W. 624: Barragar v. Ind. Com., supra; Ohrmund v. Ind. Com. (Wis.) 246 N. 
W. 589. The facts in this case distinguish it from the case of Eckel v. Richter, 
191 Wis. 409, 211 N. W. 158, where the driver had not deviated at all from the 
proper course in returning from delivering goods sold by his employer. 

[4] There is a claim that the Milwaukee Auto Insurance Company is liable 
because the policy covered the operation of the truck, but the policy contains a 
provision that the insurer shall not be liable unless the automobile is used only 
for commercial purposes in the business of the assured. 

It heing impossible under the facts in this case to escape the conclusion that 
the driver of the truck was not on his employer’s business at all at the time of 
the accident but on his own business, the insurance carrier is not involved in the 
matter. The relation which existed between Le Mahieu and his employer was 
such that there can be no claim of an obligation on the part of the employer to 
transport Le Mahieu from his home to which he had gone for his dinner to the 
store where he was to conduct his work after his return. He had a specified 
time for his noonday meal, and there was no use, so far as the employer was 
concerned, for the truck until Le Mahieu returned to the store. There were 
fixed hours for regular deliveries, and the arrangement was such that no inter- 
terence occurred with the driver’s regular noon hour. The conclusion reached 
by the trial court that on the undisputed evidence, at the time of the collision 
the car was not being operated for any commercial purpose of the Huson-Ziegler 


Company, Inc., must be sustained. Drewek v. Milwaukee Auto Ins. Co., 207 Wis. 
445, 240 N. W. 881. 


Judgment affirmed. 
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CASUALTY 


HARRISON STATE BANK vy. UNITED STATES FIDELITY & 
GUARANTY CO. et al. No. 7031. 
Supreme Court of Montana. April 15, 1933. 
Rehearing Denied June 26, 1933. 
22 Pacific Reporter (2d) 1061. 
3. INSURANCE. 

Testimony that burglary and robbery policy sued on would not have been 
issued had insurer known or been advised by insured bank that robbery thereof 
was being planned with cashier’s knowledge held admissible. 

(For other cases, see Insurance, Dec. Dig. § 655[1].) 

5. INSURANCE. 

Bank cashier’s permission as insurance agent to write robbery insurance on 
bank did not excuse his concealment of known facts showing extra risks imposed. 

(For other cases, see Insurance, Dec. Dig. § 81.) 

6. INSURANCE. 

Burglary and robbery insurance policy, applied for by insured bank’s cashier 
with knowledge of proposed holdup, held void for fraud, though there was no 
active intent to defraud. 

(For other cases, see Insurance, Dec. Dig. § 33214.) 

7. INSURANCE. 

Any concealment of material fact, increasing ordinary risk, by applicant for 
insurance policy is deemed fraudulent. 

(For other cases, see Insurance, Dec. Dig. § 261.) 

8. INSURANCE. 

Declaration in burglary and robbery policy that time locks on all safe and 
vault doors will be maintained in working order and regularly used by insured 
is promissory warranty, breach of which defeats recovery on policy. 

(For other cases, see Insurance, Dec. Dig. § 332%.) 

9. INSURANCE. 

Statute declaring insurer not exonerated by insured’s negligence does not 
absolve insured from performing express covenants (Rev. Codes 1921, § 8141). 

(For other cases, see Insurance, Dec. Dig. § 309.) 

10. INSURANCE. 

Insurer held not liable on burglary and robbery policy issued to bank, officers 
of which deliberately allowed vault to remain unlocked and time locks unset on 
night of expected robbery, though done at sheriff's suggestion or direction; loss 
being caused by insured’s “willful act” (Rev. Codes 1921, § 8141). 

(For other cases, see Insurance, Dec. Dig. § 332%.) 


Appeal from District Court, Lewis and Clark County; A. J. Horsky, Judge. 

Action by the Harrison State Bank, a corporation, against the United States 
Fidelity & Guaranty Company and another. Judgment for defendants, and plaintiff 
appeals. 

Affirmed. 

Lester H. Loble and Hugh R. Adair, both of Helena, for appellant. 

M. J. Thomas, Gunn, Rasch, Hall & Gunn, John G. Brown, and L. V. Ketter, 
all of Helena, for respondents. 

CuHartEs B. Exwei, District Judge (sitting in place of Mr. Justice Stewart, 
disqualified). 

This action arises out of two separate policies of burglary and robbery 
insurance, issued by the respective defendants to the plaintiff bank, each in the 
amount of $10,000, and each containing a provision that, if the assured carried 
other insurance covering the loss, the assured should not recover from the 
company a larger proportion of any such loss than the amount applicable thereto 
bears to the total amount of all valid and collectible insurance covering such loss. 
The policy of the National Surety Company was written on February 23, 1929, 
running to February 23, 1930, and on February 23, 1930, was renewed for one 
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year, or until February 23, 1931, by a continuation certificate. The policy con- 
tained the provision that the statements contained in items 1 to 13 of the 
declaration thereinafter contained were declared to be true to the best knowledge 
and belief of the assured, and that the policy was issued in consideration of such 
statements and of the payment of the premiums. Item 6 of the declaration 
reads: “All combination and time locks on all safe and vault doors will be main- 
tained in proper working order and will be regulary used while this policy is in 
force, except as herein stated—no exceptions.” 

Prior to October 15, 1930, the defendant United States Fidelity & Guaranty 
Company had in force a similar policy in like amount, expiring on that date. 
On September 23, 1930, the United States Fidelity & Guaranty Company forwarded 
a policy renewing the insurance, but this policy was returned by plaintiff, appellant 
here, with the information that plaintiff bank did not care to renew the insurance 
at that time. Thus the matter stood on October 24, 1930, when the cashier of 
the plaintiff bank, one Kreigh, also local agent of the United States Fidelity & 
Guaranty Company, notified the Helena agency of the surety company that the 
bank had changed its mind, and to forward a policy like the one in effect prior 
to October 15, 1930. This was done the same day, the policy being dated back 
to October 15, 1930, running for one year, and containing substantially the same 
provisions as the policy of the National Surety Company. The cashier, Kreigh, 
made no statement of any kind of any knowledge or purported information 
relative to a proposed burglary or robbery of the plaintiff bank, and the defendant 
United States Fidelity & Guaranty Company had no knowledge of such proposed 
robbery. 


On October 20, 1930, four days before he requested issuance of the last 
mentioned policy, and one week before the robbery took place, Mr. Kreigh, the 
cashier, and Mr. Young, a director of plaintiff bank, received information through 
Mr. Rundell, also a director of the bank, and more directly through one Harring- 
ton, a nephew of Mrs. Rundell, of a threatened or intended holdup of the 
plaintiff bank. On October 22 or 23, Kreigh conveyed his information to Sheriff 
Metzel of Virginia City. On October 22d Kreigh knew that the holdup men were in 
town looking over the situation. Harrington during this time was in touch 
with the robbers, who freely discussed their plans with him, they making their 
headquarters at the Rundell ranch while in that vicinity. There is some dispute 
as to whether Harrington was working for the bank after he conveyed his first 
information to the bank on October 20th, there being evidence that he was 
considered by some of the directors to be working in the interest of the bank. 
On October 23d, when Rundell informed Kreigh that the robbers had left the 
ranch, Kreigh and Young went to the Rundell ranch and were informed that the 
plans had been changed, that it was to be “a night job,” and would be “pulled” 
either Monday or Tuesday of the following week. Mr. and Mrs. Kreigh were 
to be surprised at their home, Mrs. Kreigh bound and covered with a blanket, 
the blanket saturated with kerosene, and candles lighted and placed at the corners 
of the blanket, and Kreigh taken to the bank with instructions to open the safe, 


and the sooner he opened it the quicker he could get back and extinguish the 
candles. 


Information concerning the proposed robbery was communicated on October 
23, 1930, to the county attorney, Mr. Blair, and by him to Karl Elling, president 
of the plaintiff bank, and to Mr. Bleck, cashier of the Elling State Bank at 
Virginia City, who was also manager of a holding company holding stock in the 
plaintiff bank, and confidential man of Mr. Elling. 

Several conferences were held, in which Sheriff Metzel, Mr. Elling, and 
Mr. Bleck were present, and Mr. Kreigh and Mr. Young conferred with the 
sheriff, and Harrington was also conferred with and consulted by some of them 
at various times. The sheriff stated that the men could not be arrested, as they 
“had nothing on them,” refused the suggestiow of outside assistance, and appar- 
ently convinced the people interested and in charge of the bank that the way 
to handle the matter was to allow the robbers to “pull the job” and then appre- 
hend them after it was completed. Finally, the following scheme was worked out 
by the sheriff, acceded to by the others, and carried out except for the unfortunate 
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conclusion. Kreigh and his wife left town. The proposal of the sheriff to place 
a stranger from Butte in the bank was finally rejected, and Mr. Bleck, with the 
knowledge and consent if not at the request, of Mr. Elling, the president of 
plaintiff bank, was to be placed in the bank on the evening of Monday the 27th 
of October to await the robbers. Mr. Williams, the assistant cashier of the 
bank, was directed by the sheriff to fail to set the time locks on either of the 
two safes, as was his custom, and also not to lock the vault by turning the 
combination, which instructions were carried out. This enabled any one knowing 
the combination to open the safes. Mr. Bleck, a former cashier of plaintiff 
bank, knew the safe combinations. Very late in the day Mr. Bleck did protest 
over the necessity of any one being left in the bank, but was overruled and 
carried out his part of the program. 

The sheriff had posted some men, armed and deputized, including Mr. Young, 
a director of the bank, at points of vantage from which the operation of the 
robbers could be watched. The sheriff’s plan was to allow the robbers “to go 
through with the deal” and capture or kill them and recover the loot. Mr. Bleck 
stationed himself in the bank, and during the evening received a call from 
Harrington telling him to leave the bank, follow a designated route, and that he 
would be picked up by the robbers. Mr. Bleck refused to leave the bank, and 
at about 10 p. m. Harrington entered the bank, told Bleck to get into the vault and 
to do as he was told, as these fellows were “tough hombres.” Almost imme- 
diately a masked man appeared, one man remaining outside. The masked man 
threatened Bleck with a gun, and under his direction the safes were opened by 
Bleck, currency, silver, and securities taken, and Harrington left in charge of 
Bleck, while the robbers backed out of the building. On reaching the street 
the masked man was greeted by gun fire from an adjacent building, and went 
down, apparently badly hurt, and the posse rushed out only to find him gone, 
and some silver, a torn money bag, bloody mask, and revolver in the street, indi- 
cating that the robber had been wounded but probably saved by reason of the 
bullets or slugs hitting the money bags and revolver. In the ensuing confusion 
the robbers escaped and took with them $2,048 in money and $4,300 in securities, 
making a total of $6,348. 

The United States Fidelity & Guaranty Company disclaimed all liability by 
reason of concealment of facts material to the risk at the time of the application 
for the policy, and refused to furnish blanks for proof of loss. It returned 
the check given in payment of the premium on the policy. Proof of loss, how- 
ever, was furnished and payment of the claim refused. 

The National Surety Company furnished blanks for proof of loss, which were 
filled out and filed, and an investigation was made, and later that company offered 
a draft for one-half of the claim, together with blank forms of release to be 
executed, which tender was refused and this action started. This company 
defended on the grounds that there was no loss within the terms of the policy; 
that the plaintiff through its officers and agents, were parties to the robbery; 
and that plaintiff bank had violated material warranties of its policy by exposing 
its money and securities to unnecessary and dangerous hazards not contemplated 
by the policy. 

At the conclusion of the trial, defendants made separate motions for directed 
verdict; both motions were granted; judgment was entered, and plaintiff appealed. 

As different defenses were pleaded by the two defendants, we will first con- 
sider the action of the trial court in granting the motion of the defendant 
United States Fidelity & Guaranty Company. 

[1, 2] Numerous errors were assigned on the admission or rejection of evi- 
dence, but the above evidence would not be in any wise changed or contradicted 
by the changing of any rulings of the trial court, except the two mentioned below. 
Appellant complains of the action of the trial court in admitting evidence relative 
to the date on which Mr. Kreigh telephoned the Helena office of the United 
States Fidelity & Guaranty Company requesting the policy, and as to the date 
on which the policy was actually signed, executed, and mailed to the plaintiff bank. 
The policy itself bears date- of October 15th, and the plaintiff contends that it is 
binding on the defendant, and the the trial court erred in allowing the defendant 
to show that the policy was applied for, executed, and delivered on October 
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24th. It is contended that to do so is to admit parol evidence to vary the terms 
of a written contract. 

The ruling of the trial court was correct. It is permissible to show that a 
writing was executed on a date different from that appearing on its face. It is 
presumed that it is executed on the date set forth in the instrument, but this is 
made a rebuttable presumption by subdivision 23 of section 10606 of the Revised 
Codes of 1921. We know of no way to rebut this presumption except by evidence 
outside the writing itself, and this includes parol testimony. This does not vary 
the terms of the contract. The authorities are united on this. 

[3] The appellant also complains of the action of the trial court in permitting 
G. B. Eckles and Don W. Jacobus, managing officers of the United States 
Fidelity & Guaranty Company, to testify that the policy would not have been 
issued if they had known, or been advised by appellant, of the circumstances 
under which the application was made. The fact so testified to was a material 
element of the defense pleaded; it was necessary to be pleaded and proved. If 
the surety company would have issued the policy had all the facts been revealed 
to them, then the facts concealed would not in any way have affected the issuance 
of the policy, and the concealment or failure to divulge such facts would have 
been no defense. 


The date on which the policy was applied for, and on which it was executed 
and delivered, became material in view of the circumstances set forth in the 
statement of facts. The contention is that Mr. Kreigh knew of the contemplated 
robbery of the bank at the time of making the application, and knew something of 
the contemplated plan to allow the robbery to take place, and to depend upon 
the capture of the robbers for the recovery of the money and securities, and that 
because of his failure to communicate this to the surety company, there was a 
concealment of facts material to the risk, and that the concealment voided the 
policy. 

[4] Appellant contends that Kreigh, being local agent of the surety company, 
his knowledge became the knowledge of the surety company. It is a general 
rule that knowledge of the agent is imputable to the principal. But where the 
agent is acting in a dual capacity, as where he, though formally acting as such, 
is in reality acting in his own or another’s interest and adversely to his principal, 
the rule being based on the theory that it is the duty of the agent to communicate 
facts within his knowledge to his principal, has no application. Reid v. Linder, 
77 Mont. 406, 251 P. 157; Benedict v. Arnoux, 154 N. Y. 715, 49 N. E. 326. 
In such case, if there be any presumption, it is that the agent will conceal any 
facts which might be detrimental to his own interest. 

Section 7936, Revised Codes of 1921, provides: “An agent can never have 
authority, either actual or ostensible, to do an act which is, and is known or 
suspected by the person with whom he deals, to be a fraud upon the principal.” 

[5] Granting that Kreigh had permission, as agent of the United States 
Fidelity & Guaranty Company, to write insurance for robbery on his own bank, 
this would not excuse him from making full disclosure, nor excuse the concealing 
of facts as to extra or additional risks imposed in view of the above situation. 
Frazier v. Hartford Fire Ins. Co., 51 S. D. 40, 211 N. W. 973; Burgess v. Chas. 
A. Wing Agency, 139 Or. 614, 11 P.(2d) 811. 

[6, 7] We then have the propostion of the cashier of the bank, applying for 
insurance on behalf of the bank, with the knowledge that the risk of the surety 
is greater than ordinary because of a proposed holdup of which he apparently 
knows every detail, and the risk further increased by a fantastic scheme to allow 
the robbery to take place and then capture the robbers. To uphold such a contract 
would be to place a premium upon fraud. And it makes no difference that there 
may have been no active intent to defraud. The relations of the parties required 
the fullest disclosure of matters material to the risk, and any concealment of 
a material fact known to a party, increasing the ordinary risk, would be deemed 
in law to be fraudulent. Griswold v. Hazard, 141 U. S. 260, 11 S. Ct. 972, 35 
L. Ed. 978; First National Bank v. Clark’s Estate, 59 Colo. 455, 149 P. 612, 614. 

It follows that the trial court was correct in sustaining the motion of the 
respondent United States Fidelity & Guaranty Company for a directed verdict. 
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We must then consider the ruling of the trial court on the motion for 
directed verdict made by the defendant National Surety Company. If sustainable, 
it must be upon different grounds, as there was no evidence of the concealment 
of any material facts at the time this contract was applied for or entered into, 
and there could have been no knowledge of the contemplated robbery or the 
plans therefor at the time such contract was entered into. 

[8] The policy in question contained a declaration, item 6, as set out in the 
statement of facts, that the time locks on all safe and vault doors would be main- 
tained in working order and regularly used while the policy was in force, without 
exception. This is what is denominated a promissory warranty, and relates, not 
to some fact in existence, but is a promise or rule of conduct to be followed by 
the assured in the future. Breach of a promissory warranty in an insurance poli- 
cy avoids recovery. McKenzie vy. Scottish Union, etc. 112 Cal. 548, 44 P. 922; 
Gise v. Fidelity & Casualty Co., 188 Cal. 429, 206 P. 624, 22 A. L. R. 1476. 

Was the action of plaintiff bank in purposely failing to set the time locks and 
lock the combination lock on the vault a breach of this promissory warranty? 
The appellant contends not, and relies upon the proposition that the negligence of 
the assured or its agents will not relieve the insurer from liability, and cites many 
cases to sustain this contention. 

[9] Section 8141, Revised Codes of 1921, reads: “An insurer is not liable for 
a loss caused by the wilful act of the insured; but he is not exonerated by the neg- 
ligence of the insured, or of his agents or others.” This section was not intended 
to absolve the insured from the performance of those acts which assured express- 
ly convenanted to perform. McKenzie v. Scottish Union, etc., supra; Standard 
Marine Ins. Co. v. Nome Beach L. & T. Co. (C. C. A.) 133 F. 636, 1 L. R. A. 
(N. S.) 1095. 

[10] We are not here called upon to decide whether negligence or inadver- 
tence in carrying out the provision relative to the setting time locks and using 
combination locks would defeat recovery on the policy. To deliberately allow the 
vault-to remain unlocked, and the time locks to remain unset on a night when 
robbers were expected, in fact known to be coming, even though such steps were 
taken in contemplation of the ultimate capture of the robbers and return of the 
loot, can be classed as nothing other than the willful act of the plaintiff, for which 
the statute plainly states an insurer is not liable. The plaintiff deliberately chose 
to rely upon a recapture of their property, rather than upon the protection afford- 
ed by the insurance policy. 

It is argued that these acts were done at the suggestion, or direction, or even 
upon the orders, of the sheriff of the county wherein the bank was located; but 
we are not referred to any authorities holding that the sheriff had the right or 
authority to direct the bank to place its property in jeopardy of burglary or 
robbery, or that the bank or its officers were in any wise bound to listen or accede 
to the suggestions, directions, or even orders of the sheriff in that respect. Wheth- 
er they had the right to expose the assets of their customers to such risk, we are 
not called upon to decide. but they were not entitled to willfully increase the risk 
or change the contract of the surety company. 

The action of the trial court in sustaining the motion for a directed verdict 
on behalf of the National Surety Company was correct. 

The judgment, as entered and appealed from, is affirmed. 

Callaway, C. J., and Angstman, Matthews, and Anderson, JJ., concur. 


VAILSBURG MOTOR CORPORATION y. FIDELITY & 
CASUALTY CO. NO. 81. 
Court of Errors and Appeals of New Jersey. 
May 24, 1933. 


; 166 Atlantic Reporter 509. 
INSURANCE. 


Where outer door of safe was opened by manipulation of combination and 
lock of inner door, locked by key, was broken, loss of money held protected by 
burglary policy covering “loss * * * occasioned by * * * felonious entry by actual 


force and violence * * * while safe * * * is duly closed and locked by at least one 
combination or time lock.” 
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This was so as against contention that, because “force and violence” 
were not exerted until after combination of outer door had been opened 
by manipulation, the loss was not “occasioned” while safe was duly closed 
and locked by at least one combination or time lock and that felonious 
entry by actual force was not made while safe was so locked, contention 
being unsound since, while loss was “effected” by breaking inner door, 
felonious entry as operation began by turning of combination, prior to 
which safe was duly closed and locked, and loss was thus occasioned by 
felonious and forcible entry into safe. 


(For other cases, see Insurance, Dec. Dig. § 425). 


\ppeal from Circuit Court, Essex County. 

Action by the Vailsburg Motor Corporation against the Fidelity & Casualty 
Company. From a judgment upon a directed verdict for plaintiff, defendant ap- 
peals. 

\ firmed. 

Indemnity paragraph I of the burglary policy, referred to in the opinion, was 
as follows: “For loss by burglary, of any such property from within that part of 
any safe or vault to which the insurance under this policy applies, occasioned by 
any person or persons making felonious entry into such safe or vault by actual 
force and violence, of which force and violence there shall be visible marks made 
upon such safe or vault by tools, explosives, electricity, gas or other chemicals, 
while such safe or vault is duly closed, and locked by at least one combination or 
time lock, and located in the assured’s premises as hereinafter defined, or while 
located elsewhere after removal therefrom by burglars.” 

The proof indicated that the combination of the main or outer door had been 
manipulated, as there were no marks of any kind to show violence; and that on 
opening the outer door the burglars encountered an inner door made of a thin 
sheet of metal and locked by a cylinder lock operated by a key, which lock they 
destroyed by driving it in with a hammer or other tools, thereby gaining access 
to a sum of money within, which was taken. 

Edwin F. Smith, of Jersey City, for appellant. 

Harry T. Davimos, of Newark, for respondent. 

Per Curiam. 

At the first trial Judge Dungan directed a verdict for the defendant, and the 
judgment on that verdict being reviewed here on appeal, the result was a reversal 
and remand for a new trial, at which the evidence was taken anew, but to the 
same effect as at the first trial. The trial judge doubtless deeming our decision 
reported in 110 N. J. Law, at page 209, 164 A. 408, controlling in the premises, 
directed a verdict for the plaintiff, and the judgment on that verdict is now before 
us. 

The two pertinent provisions of the policy, and the facts relevant thereto, are 
set out in our former decision and need not be here repeated. The argument ap- 
pears to be, at this time, that because the “force and violence” mentioned in in- 
demnity paragraph I were not exerted until after the combination of the outer 
door had been opened by manipulation, the loss was not “occasioned” while the 
safe was “duly closed and locked by at least one combination or time lock.” 


This seems to he a presentation in a slightly different form of the same point 
that Judge Dungan at the first trial decided against the company, in which decision 
we expressly concurred. 110 N. J. Law, 210, 164 A. 408. The argument seems 
to be that because the manipulation of the combination lock preceded the break- 
ing of the inner door, the “felonious entry by actual force” was not made “while 
such safe was duly closed and locked by at least one combination or time lock.” 
As we read the brief of the former argument, Judge Dungan’s decision on this 
point was not questioned on the appeal, so that it is rather late to raise the ques- 
tion now. Apart from this, the loss was occasioned by felonious and forcible entry 
into the safe, and at the time the operation of entering it was begun, the safe was 
duly closed and locked by a combination lock. The loss was “effected,” as we 
previously held, by breaking the inner door; but the felonious entry as an opera- 
tion began by the turning of the combination, prior to which the safe was duly 
closed and locked. 

The judgment is affirmed. 





Cas.}| _ Vailsburg Motor Corporation v. Fidelity & Casualty Co. 775 


For affirmance: The Chancellor, the Chief Justice, Justices Trenchard, Par- 
ker, Case, Bodine, Heher, and Perskie, and Judges Van Buskirk, Kays, Hetfield 
Dear, Wells, and Dill—14. 

For reversal: None. 
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MISCELLANEOUS 


NORTH RIVER INS. CO. v. WALKER. No. 9624. 
Circuit Court of Appeals, Eighth Circuit. May 9, 1933. 
Rehearing Denied June 19, 1933. 

65 Federai Reporter (2d) 116. 
1. INSURANCE. 

Reinsured’s insolvency did not breach reinsurance compact imposing no ob- 
ligation on reinsured to write insurance, as regards reinsured’s right to recover 
from reinsurer accrued unpaid losses and also unearned premiums on canceled 
policies. 

Under reinsurance compact in question, reinsured agreed to reinsure, 
and reinsurer agreed to sccept for reinsurance, entire first surplus of 
reinsured, it being provided that fortune of all policies involved should 
affect both parties alike in their respective proportions, and that all re- 
insurance should be subject to conditions of original policy and to ex- 
act proportion of original premium which reinsured itself received. 
Standard policy issued by reinsured provided that, if policy ceased or 
was canceled, unearned portion of premium should be returned. 

(For other cases, see Insurance, Dec. Dig. § 682.) 

2. INSURANCE. 

Fire insurance company having been adjudicated insolvent and receiver ap- 
pointed, outstanding policies are automatically canceled, and claim for loss there- 
after accruing is not provable claim against company. 

(For other cases, see Insurance, Dec. Dig. § 43.) 

3. INSURANCE. 

Reinsured’s liability on policies having ceased because of insolvency ad- 
judication, reinsurer was no longer liable thereon, and hence, in view of re- 
insurance contract, was obligated to return unearned premiums to reinsured. 

(For other cases, see Insurance, Dec. Dig. § 682.) 

4. INSURANCE. 

Insurer having been adjudicated insolvent, policyholders became creditors to 
extent of unearned premiums. 

(For other cases, see Insurance, Dec. Dig. § 43.) 

Appeal from the District Court of the United States for the Eastern District 
of Arkansas; John E. Martineau, Judge. 

Action by Elmo Walker, receiver for the Home Fire Insurance Company, 
against the North River Insurance Company. Judgment for plaintiff, and de- 
fendant appeals. 

Affirmed. 

Verne McMillen, of Little Rock, Ark., for appellant. 

W. H. Holmes, of Little Rock, Ark. (John R. Duty, of Rogers, Ark., and 
Claude Duty, J. W. House, and C. H. Moses, all of Little Rock, Ark., on the 
brief), for appellee. sat 

Before Kenyon and Sanborn, Circuit Judges, and Reeves, District Judge. 

Reeves, District Judge. ; 

The appellee, as plaintiff in the trial court, recovered judgment against the 
appellant, as defendant, in the aggregate sum of $67,205.91, and defendant has 
appealed. f i ; 

Accepting the designations made by counsel, in this opinion the defendant- 
appellant will be referred to as the North River, the plaintiff-appellee as the 
receiver, and his trust as the Home. . 

The suit was for the recovery of accrued and unpaid losses under a rein- 
surance arrangement or compact between the North River and the Home in the 
sum of $25,341.74 and for the unearned premiums on canceled policies in the 
sum of $41,864.17. The North River declined payment upon the sole ground that 
the Home had breached its contract of reinsurance. ’ 

On September 1, 1924, the North River and the Home were each engaged in 
the fire insurance business and such kindred lines as usually attend that class of 
insurance. The North River was incorporated under the laws of the state of 
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New York and the Home under the laws of the state of Arkansas. On said 
date the two corporations entered into a contract or compact which it was agreed 
in an arbitration clause should be interpreted “rather as an honorable engage- 
ment than as a merely legal obligation.” By the terms of this contract, arrange- 
ment, or “honorable engagement,” the Home agreed to reinsure, and the North 
River agreed to accept for reinsurance from the Home, “the entire first surplus 
of the ‘Assured’ (the Home) up to, but not exceeding three times the amount 
retained by the ‘Assured’ (the Home) for its own account on the identical prop- 
erty, under its policies against the hazards of fire, lightning, tornado, cyclone, 
hurricane, wind storm, explosion, strike, riot and civil commotion, issued through 
all or any of its branches or agencies on risks situated in the states of Arkansas, 
Louisiana, Mississippi, Texas, Tennessee, Missouri, Kentucky and Illinois.” By 
this arrangement the Home was permitted in exceptional cases to reinsure some 
of its policies in other companies. Liability upon the North River upon policies 
reinsured by it was concurrent with that of the Home where the original policy 
issued by the Home was less than 14 days old. In cases where the liability upon 
the Home had been effective for a longer period, the liability upon the North 
River dated from “the inscription of the Reisnured on the reinsurance register 
of the ‘Assured’ (the Home).” The nature of the liability of the two corpora- 
tions on any risk, whether fire loss or otherwise, was to be determined as fol- 
lows: “It is the intention of the parties hereto that the fortune of all policies to 
which this contract relates shall affect both parties in their respective propor- 
tions alike in every respect.” The reinsurance contract, compact, or treaty be- 
tween the parties contained express provisions for limited cancellations of re- 
insurances, but it also contained a general provision which, by reference, made 
the provisions of the policies issued by the Home a part of each reinsurance 
contract. Said general provision is as follows: “All reinsurance shall be sub- 
ject to all the conditions and stipulations of the original policy and to the exact 
proportion of the original premium which the ‘Assured’ (the Home) itself re- 
ceived.” 

\dverting to the standard form of policy contract issued by the Home, and 
particularly the portion relating to cancellation, the following provision is ap- 
posite: “This policy shall be canceled at any time at the request of the insured; 
or hy the company by giving five days’ notice of such cancellation. If this policy 
shall be canceled as hereinabove provided or becomes void or ceases, the pre- 
mium having been actually paid, the unearned portion shall be returned on the 
surrender of the policy or the last renewal, this company retaining the customary 
short rate, except that when this policy is canceled by this company by giving 
notice, it shall retain only the pro rata premium.” (Italics are ours.) 

On November 20, 1930, the Home was adjudicated insolvent, and a receiver 
Was appointed. It was admitted by the parties, and particularly by the answer 
of the North River, that upon “the adjudication of insolvency of the Home Fire 
Insurance Company all outstanding policies of the Home Fire Insurance Com- 
pany were canceled by operation of law.” It was further admitted that the 
North River was indebted to the Home at the date of receivership for unpaid 
losses in approximately the amount sued for. 


It is the contention of the North River, however, that adjudication of in- 
solvency resulted in a breach of its reinsurance treaty or compact, and that hy 
reason thereof the Home, or the Receiver, could not lawfully assert a claim 
for the reinsurance reserves or unearned premiums on the several policies ceded 
'y the Home to the North River. 

Other facts will be stated as they may become pertinent in the course of 
this opinion 

[1] 1. It should be noted at the outset that the contract or engagement be- 
tween the North River and the Home dated September 1, 1924, amounted to little 
more than an undertaking on the part of the Home to cede “the entire first sur- 
plus” on its policies of insurance to the North River and an agreement on the 
part of the North River to reinsure such surplus. 


_ This did not constitute an obligation upon the policies, but was a mere work- 
ing arrangement. In the reinsurances which followed, individual written con- 
tracts were not made. The actual contract in case of reinsurance could be as- 
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certaine| from the provisions of such engagement, and from the terms of the 
policies issued by the Home. The obligations of the reinsurance agreement did 
not impose upon the Home the duty to write insurance, but merely imposed a 
duty to cede to the North River “the entire first surplus” of such policies as it 
might write. 

The Home was not compelled to continue in the insurance business, but, in 
the event that it should so continue, then the North River became entitled to re- 
insure excess lines. If the Home had continued in business, the North River 
could probably have demanded compliance with the compact, except upon timely 
notice as provided for the termination of the agreement. When, therefore, the 
Home was adjudicated an insolvent, the law forbade that it should continue the 
writing of insurance, and, since it was not bound by any obligation to the North 
River to continue in the insurance business for a specified time, it violated no 
duty it owed to the North River. By its insurance treaty it was not obligated 
to the North River either as to the time it should write insurance, or as to the 
amount. 

[2] 2. The legal proposition is accepted by both parties to the effect that, 
upon adjudication of insolvency and the appointment of a receiver for the 
Home, the outstanding policies of the Home were ipso facto canceled, and that 
a claim for loss thereafter accruing was not a provable claim against the com- 
pany. National Union Fire Insurance Company vy. Bynum and Walker v. Boy- 
kin (Consolidated Cases) 183 Ark. 1100, 40 S.W.(2d) 446. 

[3] It would follow from the foregoing that, as the Home was no longer 
liable upon its policies, the reinsurer would not be liable, as “the liability of the 
reinsurer is measured by the liability of the reinsured.” 33 C. J. 54, § 731; Alle- 
mania Fire Insurance Co. v. Firemen’s Insurance Co., 209 U. S. 326, 28 S. Ct. 
544, 52 L. Ed. 815, 14 Ann. Cas. 948. 

3. It being obvious that the North River was no longer liable upon its re- 
insurances after the adjudication of insolvency, the last question for consider- 
ation is whether it became liable to the Home or its receiver for any portion of 
the premium paid on account of said reinsurances. . 

The intention of the parties was expressed in the reinsurance treaty to the 
effect “that the fortune of all policies to which this contract relates shall affect 
both parties in their respective proportions alike in every respect.” Moreover, it 
was further agreed that said reinsurances “shall be subject to all the conditions 
and stipulations of the original policy and to the exact proportion of the original 
premium which the assured itself received.” ee 

[4] Adverting to the original policy issued in all cases by the Home, it is 
there stipulated that, if the policy should “become void or cease,” the unearned 
portion of the premium should be returned. No other construction can be put 
upon these several provisions save that it was the intention of the parties that, 
upon cancellation, the unearned premium should be returned to the Home. When 
the Home was adjudicated an insolvent, its policyholders became creditors to the 
extent of the unearned premiums on their policies. National Union Fire Insur- 
ance Co. v. Bynum, supra; 14 R. C. L. 583. At the same time the receiver be- 
came entitled to collect the unearned premium in the hands of the North River 
on all reinsurances. 

While we are of the opinion that the rights of the parties were entirely con- 
trolled by contract, yet any doubt that might have existed in respect to the in- 
tentions of the parties on their several obligations was dispelled by proof of 
both the practice of the parties and the custom of those engaged in similar un- 
dertakings. It appeared to be the uniform practice in accordance with the gen- 
eral custom for the reinsurer to refund to the insured the unearned premium 
in all cases of cancellation. 

The judgment was for the right party, and will be affirmed. 








Mise.] Zurich Gen. Acc. & Liab. Ins. Co. v. Essex Chair Co. 779 


ZURICH GENERAL ACCIDENT & LIABILITY INS. CO. v. ESSEX 
CHAIR CO. No. 472. 
Supreme Court of New Jersey. June 21, 1933. 
166 Atlantic Reporter 702. 
2. INSURANCE. 


Secret instructions from insurance company to general agent, restricting 
authority of general agent, where instructions were unkown to assured, are not 
binding upon assured. 

(For other cases, see Insurance, Dec. Dig. § 91.) 

3. INSURANCE. 

Settlement of claim for premiums due on insurance policies, entered into 

between insurer’s general agents and assured, held binding upon insurance company. 
Settlement agreement was binding upon insurance company in absence 

of proof disclosing that assured, in making settlement with general agents, 

acted in bad faith or had the slightest knowledge that the general agents 

did not have authority to settle or had acted in violation of any limitations 

upon their authority or of any private instructions as to their right to 

make the settlement. 

(For other cases, see Insurance, Dec. Dig. § 88.) 


Appeal from First District Court of Newark. 

Action by the Zurich General Accident & Liability Insurance Company against 

Essex Chair Company. From a judgment in favor of the plaintiff, the defend- 

appeals. 

Reversed. 

\rgued October term, 1932, before Trenchard, Cause, and Brogan, JJ. 

Fast & Fast, of Newark, for appellant. 

Joseph C. Paul, of Newark, for respondent. 

Per Curiam. 

This is an appeal by the defendant from a judgment entered in favor of the 
plaintiff in the district court by a trial judge, sitting without a jury, for the sum 
ot $430.18. The pertinent facts are as follows: 

The defendant below, who is the appellant here, was insured by the plaintiff 
company through a firm known as Lippman & Lowy, Inc., which firm admittedly 
is general agent for the plaintiff insurance company. The policies in question 
covered the insured for compensation and public libaility, the amount of the 
premiums depending upon an audit of the yearly pay roll of the insured determined 
by an auditor of the insurance company from an examination of the books of the 
assured. The premium for the first year’s policy of insurance was $419.86; the 
premium for the renewal of the policy for the ensuing year was $422.18. 

The first year’s premium was paid by Lippman & Lowy, Inc., to the plaintiff 
insurance company and was not collected from the insured. The second year’s 
premium was not paid by the defendant to either the plaintiff insurance company 
or the general agent, and at this juncture of affairs negotiations ensued between 
the insured and the general agent which resulted in a settlement between these 
parties of the total claim for the sum of $500. The general agent, Lippman & 
Lowy, Inc., accepted this amount, deducted its share, and sent to the plaintiff 
insurance company the sum of $74.64 as the amount due and owing to it under 
the terms of the settlement made. The check was promptly returned by the plain- 
tiff insurance company to its general agent, suit was brought by the insurance 
company for premium due for the policy of insurance issued for the second year 
and resulted in a finding favorable to the plaintiff for the full amount of the 
premium and costs. 


Several grounds of appeal are urged which resolve themselves into one 
question, whether or not the general agent had authority to settle this claim {or 
unpaid insurance premiums. The court decided that the general agent had no such 
power, and this we think was clearly error. 

[1] An examination of the proofs discloses that there was no evidence that 
the defendant in making this settlement with the general agent had acted in bad 
faith or had the slightest knowledge that Lippman & Lowy, Inc., did not have 
authority to settle or had acted in violation of any limitations upon their author- 
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ity or of any private instructions as to their right to make settlement. The rukk 
is that a principal will be bound by the acts of a general agent acting within the 
scope, Or apparent scope, of authority. Millville Mutual Marine & Fire Ins. Co. 
v. Mechanics’ & Workingmen’s Building & Loan Ass’n, 43 N. J. Law, 652, wherein 
the rule is stated as follows: “If a person is in fact, or apparently, a general agent 
of the company, he stands in the place of the company to the assured, and in the 
absence of any limitation of his power made known to the assured, any act done 
by him within the apparent range of his employment, before or after the contract 
is entered into, is binding on the principal.” 

2, 3] It becomes apparent, therefore, that, even if the general agent was 
under secret instructions of the principal, restricting such general agent from 
making a settlement of the kind under discussion, and these instructions wer 
unknown to the defendant assured, they are not binding upon the assured. Undei 
the proof before us, the settlement agreement was valid and binding upon the 
plaintiff insurance company. 

These conclusions on our part dispose of this case and lead to a reversal 
which is hereby ordered, costs, however, to abide the event. 


